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IN THE SUPREME COURT OF THE STATE OF IDAHO

JESSE LEROY HERRMANN,

)
)
)
)

Petitioner/Respondent,

vs.

SUPREME COURT
CASE NO. 44379

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent/Appellant

)
)
)
)
)

CLERK'S RECORD ON APPEAL
SUSANK. SERVICK
618 N. 4th St.
Coeur d'Alene, ID 83814

JAMES E. SIEBE
250 Northwest Blvd, Ste 109
Coeur d'Alene, ID 83814

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

Jesse L. Herrman vs State of Idaho
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Date: 8/19/2016

First Judicial District Court - Kootenai County

Time: 12:54 PM

ROA Report

Page 1 of 2

User: LEU

Case: CV-2016-0000371 Current Judge: John R. Stegner
Jesse L Herrmann vs. State of Idaho Transportation Department

Jesse L Herrmann vs. State of Idaho Transportation Department
Date

Code

1/11/2016

NCOC

1/12/2016
1/13/2016

User
HAYDEN
HAYDEN

Judge
New Case Filed - Other Claims

John T. Mitchell

Filing: L3 - Appeal or petition for judicial review
or cross appeal or cross-petition from
commission, board, or body to district court
Paid by: Herrmann, Jesse L (plaintiff) Receipt
number: 0001110 Dated: 1/11/2016 Amount:
$221.00 (Check) For: Herrmann, Jesse L
(plaintiff)

John T. Mitchell

PETN

DIXON

Petition For Judicial Review, Motion For Stay And John T. Mitchell
Request For Declaratory Relief

MNDQ
ORDR
DISA

DIXON

Motion To Disqualification Without Cause

John T. Mitchell

CLAUSEN

Order to Disqualify Judge Mitchell

John T. Mitchell

CLAUSEN

Disqualification Of Judge Mitchell - Automatic by John T. Mitchell
James Siebe

CLAUSEN

Order Assigning Judge on Disqualification
Without Cause - Rich Christensen

Lansing L. Haynes

HAYDEN

Notice Of Appearance - Servick obo SOI

Rich Christensen

WOOSLEY

Notice of Lodging of Agency Record

Rich Christensen

Motion for Stay

Rich Christensen

Administrative assignment of Judge Brudie

Lansing L. Haynes

Order Assigning Judge Stegner

Jeff M Brudie

1/25/2016

NOAP
NOTC
MOTN
ADMR

1/29/2016

ORDR

HICKS
SVERDSTEN
HOFFMAN

ADMR

HOFFMAN

Administrative assignment of Judge Stegner

John R. Stegner

2/1/2016

ORDR

LEU

Order For Stay Pending Judicial Review

John R. Stegner

2/4/2016

MISC
NOTC
AFFD
MEMS

JLEIGH

Agency Record

John R. Stegner

JLEIGH
KOZMA
KOZMA

Notice Of Filing Agency Record

John R. Stegner

Affidavit of Amy Kearns

John R. Stegner

MNSJ

Motion For Summary Judgment

John R. Stegner

NOTH

KOZMA
KOZMA

Notice Of Hearing

John R. Stegner

MOTN

JLEIGH

Motion To Strike

John R. Stegner

NOTH

JLEIGH

Notice Of Hearing

John R. Stegner

MEMO

JLEIGH

Memorandum In Oppostion Of Motion For
Summary Jdugment

John R. Stegner

4/26/2016

HRSC

HOFFMAN

Hearing Scheduled (Motion 05/06/2016 11 :00
John R. Stegner
AM) Motion To Strike - Clerk & Courtroom
needed . 4/28/16 Changed to a telephonic
hearing - Latah County Court to initiate the call to
all parties. No clerk or courtroom needed.

4/29/2016

MISC

HAYDEN

Reply and Objection to Motion to Strike

1/19/2016
1/20/2016
1/22/2016

3/28/2016

4/25/2016

Jesse L. Herrman vs State of Idaho

Memorandum In Support Of Motion for Summary John R. Stegner
Judgment

Docket No. 44379
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Jesse L Herrmann vs. State of Idaho Transportation Department
Judge

Date

Code

User

5/9/2016

HRHD

GARZA

Hearing result for Motion scheduled on
John R. Stegner
05/06/2016 11 :00 AM: Hearing Held
TELEPHONIC - Motion To Strike - Latah County
Court to initiate the call to all parties. No clerk or
courtroom needed.

6/2/2016

MEMO

LEU

Memorandum Opinion On Petition For Review

John R. Stegner

6/10/2016

MOTN

KOZMA

Motion and Memorandum of Costs

John R. Stegner

6/21/2016

OBJT

HAYDEN

Objection to Motion and Memorandum of Costs

John R. Stegner

7/7/2016

ORDR

MITCHELL

Order Denying Petitioner's Reqest for Costs on
Appeal

John R. Stegner

7/11/2016

APSC

MITCHELL

Appealed To The Supreme Court

John R. Stegner

LEU

Filing: L4 - Appeal, Civil appeal or cross-appeal
to Supreme Court Paid by: State of Idaho
Transportation Department (defendant) Receipt
number: 0029954 Dated: 7/25/2016 Amount:
$.00 (Cash) For: State of Idaho Transportation
Department (defendant)

John R. Stegner

DEGLMAN

Return Certificate- Idaho Supreme Court 7/28/16 John R. Stegner

8/1/2016

RTCT

Jesse L. Herrman vs State of Idaho

Docket No. 44379

3 of 95

STATE OF IDAHO
COU TY OF KOOTE:N_A_l l SS
FILF:Q:
(

fl 10

SIEBE LAW OFFICES, PLLC
JAMES E. SIEBE, ISBN 2362
Attorney for Defendant
608 Northwest Blvd., Ste. 101
Coeur d'Alene, ID 83814
Phone: (208) 765-8188
Moscow: (208) 883-0622
Fax: (208) 882-8769

2016 JAN I I PH 2: 30

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JESSEL. HERRMANN,

)
)
)
)
)
)
)
)
)
)
)
)

Petitioner,
vs.
STATE OF IDAHO,
TRANSPORTATION DEPARTMENT
Respondent.

Case No. (!J

l lR - 3-=tl

PETITION FOR JUDICIAL
REVIEW, MOTION FOR
STAY AND REQUEST FOR
DECLARATORY RELIEF

Fee Category: L.3
Fee: $221.00

COMES NOW Petitioner, Jesse L. Herrmann, by and through his attorney of
record, James E. Siebe, of Coeur d'Alene, Idaho, and pursuant to I.C. § 67-5270 et
seq., hereby respectfully petitions this Court for Judicial Relief from the Idaho
Transportation Department (hereafter referred to as Department)-issued Notice of
Untimely Requestfor Hearing, File Number: 615002504437 on December 14, 2015, a

copy of which is attached hereto and incorporated herein by this reference as "Exhibit
C". Said order was entered following a Requestfor Administrative Hearing, a copy of
PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho

1
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which is also attached hereto and incorporated herein by this reference as "Exhibit B".
The fax cover sheet certifying proof of service upon the Department on the same date
is further attached hereto and incorporated herein by this reference as "Exhibit D". No
hearing was held.
In support of said petition, Petitioner alleges as follows:
1.

Petitioner is an Idaho licensed driver who resides in Bonner County,
Idaho. Petitioner asserts that his Requestfor Administrative Hearing was
timely and otherwise properly filed.

2.

Petitioner also seeks declaratory relief to the effect that said Notice of
Untimely Request for Hearing is contrary to Idaho statutory and IDAPA

provisions. The denial of his right to a hearing as prescribed by statute
and IDAPA rules constitutes a denial of due process and equal protection
because he was not allowed a hearing before expiration of his temporary
driver's license/permit in accordance with the provisions of Idaho Code§
18-8002A and other relevant statutory provisions. Petitioner asserts that
the Department has similarly issued other Notices of Untimely Requests
for Hearing under similar circumstances.

3.

That Petitioner was arrested and subsequently charged with the offense of
DUI, a violation of Idaho Code § 18-8004 on December 6, 2015, a

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho

2
Docket No. 44379

5 of 95

Sunday. Petitioner was served with a Suspension Advisory, notifying of
him of his rights under Idaho Code § 18-8002A following his arrest. A
copy of said advisory is attached hereto and incorporated herein by this
reference as "Exhibit A";
4.

That subsequent to his arrest, Petitioner submitted to a Breath Alcohol
Concentration (BAC) test on the Intoxilyzer 5000. The test results were
alleged to have been .117 and .115;

5.

That Petitioner utilizes his driving privileges to drive back and forth and
during work from his home in Sagle, Idaho, as well as for family and
medical purposes. Any continued suspension pending determination of
this petition would result in immediate and irreparable harm to the
Petitioner as well as moot the question herein as to the propriety of the
denial of his Requestfor Administrative Hearing, as well as the denial of
an opportunity for a timely hearing;

6.

That Idaho Code § 18-8002A sets forth a statutory scheme for individuals
alleged to have failed an evidentiary testing to avail themselves of an
opportunity for hearing, provided that they make said request within
seven (7) calendar days. Idaho Code§ 18-8002A(7): "The request for

hearing shall be in writing and must be received by the department within
PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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seven (7) calendar days from the date of service upon the person of the
Notice of Suspension, and shall include which issue or issues shall be
raised at the hearing.";
7.

That Idaho Code § 73-109 provides as follows: "The time in which any
act provided by law is to be done is computed by excluding the first day,
and including the last unless the last is a holiday and then it is also
excluded.";

8.

That Idaho Code § 73-108 specifies: "Holidays, within the meaning of
these compiled laws, are: Every Sunday ... ";

9.

That, IDAPA Rule 04.11.01.056 states: "Whenever statute, these or other
rules, order, or notice requires an act to be done within a certain number
of days of a given day, the given day is not included in the count, but the
last day of the period so computed is included in the count. If the day the
act must be done is Saturday, Sunday or a legal holiday, the act may be
done on the first day following that is not a Saturday, Sunday or a legal
holiday ... " (Emphasis provided);

10.

That IDAPA 39.02.72.010.03 defines business days as: "All days of the
week except Saturday, Sunday, and legal holidays as defined by Section
73-108, Idaho Code.";

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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11.

That, Petitioner's request was timely, notwithstanding a literal
interpretation of the provisions of Idaho Code § 18-8002A(7), in that he
was arrested on a Sunday, a day on which the Idaho Transportation
Department was closed and which is not included in any statutory or rule
calculation given above. The ordinary completion of the seven (7)
calendar day calculation period would also fall on a Sunday, defined as a
holiday. Therefore, his counsel filed the administrative hearing request
on the last day of the time period available to him to make any such
request.

WHEREFORE, Counsel respectfully requests as follows:
1. That the Court issue a stay of the suspension of the petitioner's driving
privileges so that Petitioner can drive pending resolution of the issues in this
Petition for Review, given that immediate and irreparable harm will follow if

he is not allowed to drive pending the same as well as the fact that a
continued suspension would render the issues herein moot;
2. That the Court set a briefing schedule and set a hearing date on said issue;
3. That the Court void the action in the form of the Notice of Untimely Request
for Hearing by the Idaho Transportation Department;

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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CERTIFICATION OF COUNSEL
STATE OF IDAHO

)

County of Kootenai

)

: ss.

COMES NOW Attorney, James E. Siebe, the undersigned, being first duly
sworn under oath, deposes and says:
1.

That he served a copy of the foregoing petition by fax addressed to the
Department as follows:
Driver Services
Idaho Transportation Dept.
P.O. Box 7129
Boise, ID 83707-1129
Facsimile (208) 332-2002
Counsel will take steps to accomplish formal service;
2. That no transcript is requested; and
3. That no record exists other than Petitioner's Request for Administrative
Hearing and the Notice ofUntimely Requestfor Hearing attached hereto,

and therefore, no record is necessary.
DATED this /

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho

I

day of January, 2016.
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4. That the Court find that Defendant was denied due process by failure of the
Department to provide him a timely hearing (properly requested) in
accordance with the provisions of Idaho Code § 18-8002A and other notions
of due process, equal protection and fundamental fairness;
5. That the Court declare that the policy of the Department to determine that
filings not literally made within seven (7) calendar days of the date of the
arrest are untimely is unwarranted, and contrary to statute; rule and the
Constitution of the United States and State of Idaho;
6. That Petitioner be awarded costs and attorney's fees pursuant to Idaho Code

§ 12-11 7 as appropriate for bringing this petition to judicial review;
7. For any and all other such further relief that is reasonable on the premises.
Petitioner reserves the right to amend this petition, as well as to address
all necessary relevant issues in the briefing.
DATED this

_Jj_ day of January, 2016.
SIEBE LAW OFFICES PLLC

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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(

'

ITD 3814 (Rev. 04-14) ~
Supply# 019680909
~

(

Notice of Suspension for Failure of Evldentlary Testing
(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

I 1!2/'()/or

k:o-trft"'fl «, /
Last Name

First

5 2- ·~

;/

Middle

Oata of Birth

Oata

County of Arrest

B c 1-e r ,1 v'e

I

MaHlng Address
State

c7.So#-57

$ 'D

oD..4(3

,,

Time of Arrsst

1 1

License Class

Operating CMV? 0 Yes
IIJ No
Transporting Hazmat?
Yes
.No

D

Citation#

Zip

II
State

Orlve~s License Number

t'3<i?61-City

15

Arrest

Suspension Advisory
I. I have reasonable grounds to believe that you were driving or were in actual physical control of a motor vehicle while under the
influence of alcohol, d.111gs, or other intoxicating substances. You are required by law to take one or more evidentiary test(s) to
deternline the concentration of alcohol or the J)resence of drugs or other intoxicating substances in your body. After submitting to
the test(s) you may, when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do
not have the rigbt to talk to a lawyer before taking any evidentiary test(s) to dete,mjne the alcohol concentration or presence of
dmgs or other intox.ieating substances in your body.

2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a ci-vil penalty of two hundred fifty dollars ($250),

ko1.>+r.11";

County for a
B . You have the right to submjt a written request within seven (7) days to the Magistrate Court of
hearing to show cause why you refused to submit to or failed to complete and pass ev!dentiary testing and why yow· driver's
license should not be suspended.

r-

C. If you do not request a healing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be
suspended with no driving privileges for one (1) year if this is your first refusal; and two (2) years iftbis is your second refusal
within ten (10) years (unless you meet the provisions of paragraph 4 below.)
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the Date of Service on this
notice suspending your driver's license or driving piivi leges. If this is yow· first failure of an evidentiary test within the last five
(5) years, your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges
of any kind dw'ing the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining
sixty (60) days of the suspension. Restricted driving privileges wiJl not allow you to operate a commercial motor vehicle. lf this
is not your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be
suspended for one ( l) year with no driving privileges of any kind during that period (unless you meet the provisions of
paragraph 4 below.)
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause
why you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing
and received by the department within seven (7) calendar days from the Date of Service on this NOTICE OF SUSPENSION.
You also have the right to judicial review of the Hearing. Officer's decision.
4. If you are admitted to a problem solving court program and have served at least forty-five (45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to end from work, school, or an alcohol
treatment program.

;!..;l..:~-==-==-=~..:::;.:;::.=.:=-=c.=...;::=..;.

If you have failed the evidentiary
test(s), your driving privileg~ are hereby suspended per #3 above,
bate ,of Servlcei
/
~ C'
commencing thirty (30) days from the date of service on this notice. .
L!fJ/
If a blood or urine test was administered, the department may serve a
.____ _ _ _ _ _ _ __ _......__ __;.__ _ __ __,
Notice ofSuspension upon receipt of the test results .

I

z_ (/l/

.. This Suspension for Fa/Jq.re or .Refusal of.the Evidentiary Test(s) is separate .from any_other $1,1$p~nsiQ1J . .
: .·
ordered by the Court. Please refer, to the :back of this Susp~nslon ,Notice for mo~e Information . .Print Name ahd I.D. Number of RepoHI g Officer

.

~ '~ lf/5~/(

'[] Urit'te/Blood' ·

. , i'

Jesse L. Herrman vs State of Idaho

'. • • • I
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Telephone Number

r • ;4,,it.Y7i,o;~zfio ;
.:i..e-..-.z

. 3.t':

O Refus·a1: · '

~eliow-Copy - 'to.Law .En(6r6emenl

Agency Code D
CPA-

,•

1

Pink Copy-· I~: Court

..

Golaenrod Copy - to Driver

'
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(

SIEBE LAW OFFICES, PLLC
JAMES E. SIEBE, ISBN 2362
608 Northwest Blvd., Ste. 101
Coeur d'Alene, ID 83814
Phone: (208) 765-8188
Moscow: (208) 883-0622
Fax: (208) 882-8769

STATE OF IDAHO TRANSPORTATION DEPARTMENT
IN THE MATTER OF THE
SUSPENSION OF THE
DRIVER'S LICENSE OF:

)
)
)
)
)
)
)
)

JESSE L. HERRMANN,
Respondent.

License/Identification:
Idaho D.L.
File No.

REQUEST FOR ADI\fiNISTRATIVE
HEARING

COMES NOW Respondent, Jesse L. Herrmann, by and through his attorney of
record, and pursuant to Idaho Code Section § 18-8002(A)(7), hereby requests an
administrative hearing on the proposed suspension of Respondent's driving privileges.

In making this request, Respondent reserves any objections he may have to such a
proceeding under the Idaho Code, the United States and Idaho Constitutions, and the
Idaho Rules of Evidence.
Issues to be raised at the hearing include, but may not be limited to, the
following:
1.

All potential issues set forth in Idaho Code Section § l 8-8002A(7);

Jesse L. Herrman vs State of Idaho

Docket No. 44379

REQUEST FOR ADMINISTRATIVE HEARING

-1
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(

2.

The arresting officer failed to comply with the procedures set forth in
Idaho Code Section § 18-8002A; and

3.

The equipment used to test Respondent's breath is unreliable and has not
been maintained in accordance with applicable state law.

Respondent hereby requests, in order to properly prepare for hearing, copies of
the following:
1.

All documents and records relating to the calibration, certification,
approval, and quality control of equipment utilized to perform any tests
for blood alcohol concentration on Respondent;

2.

All rules, forms and any other documents pertaining to administrative
suspension rules, procedures, or standards described in Idaho Code
Section § 18-8002A(3); and

3.

Copies of any and all police reports, statements, written memoranda and
access to any records (video or audio) otherwise discoverable pursuant to
Rule 16, Idaho Criminal Rules.

Respondent expressly reserves the right to raise any other issues after the
discovery process is complete.
Respondent's date of birth is

Respondent's date of arrest was

December 6, 2015. Respondent can be reached c/o James E. Siebe at (208) 765-8188
during normal daytime hours.
Jesse
L. Herrman
vs State
of Idaho
Docket No. 44379REQUEST
FOR
ADMINISTRATIVE
HEARING

2
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(

DATED this

_;j_ day of December, 2015.
SIEBE LAW OFFICES

CERTIFICATE OF SERVICE

t/-

I hereby certify that on the /
day of December, 2015, I served a true
and correct copy of the foregoing ~ e n t by the method indicated and addressed
to the following:

Driver Services
Idaho Transportation Department
P.O. Box 7129
Boise, ID 83707-1129

Jesse L. Herrman vs State of Idaho

- - - U.S. Mail

- - - Hand Delivery
ghtMail
______ Facsimile (208) 332-4124

Docket No. 44379

REQUEST FOR ADMINISTRATIVE HEARING
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IDAHO TRANSPORTATION DEPARTMENT

50053

Division of Motor Vehicles
P.O. Box 7129 e Boise ID 83707-1129

dmv.idaho.gov

PHONE :
JESSE LEROY HERRMANN
522 N BOYER AVE
SANDPOINT

( 2 0 8 ) 3 3 4 - 87 3 6

DECEMBER 14, 2015
ID

LIC#: QK312649I
FILE#: 615002504437
DOB:

83864

NOTICE OF UNTIMELY REQUEST FOR HEARING
YOUR REQUEST FOR AN ADMINISTRATIVE HEARING REGARDING YOUR
ADMINISTRATIVE LICENSE SUSPENSION HAS BEEN DENIED. ACCORDING TO
IDAHO CODE 18-8002A, A HEARING REQUEST MUST BE RECEIVED BY THE
DEPARTMENT NO LATER THAN (7) CALENDAR DAYS AFTER THE DATE OF SERVICE
OF THE NOTICE OF SUSPENSION. YOUR REQUEST WAS NOT RECEIVED WITHIN THE
STATUTORY SEVEN DAYS.
YOUR SUSPENSION FOR FAILING AN EVIDENTIARY TEST WILL BECOME EFFECTIVE
JANUARY 05, 2016 , FOR A PERIOD OF 90 DAYS
YOU MAY APPEAL THE
DENIAL OF YOUR HEARING TO THE DISTRICT COURT FOR A JUDICIAL REVIEW
WITHIN 28 DAYS FROM THE DATE OF THIS NOTICE.

JAMES E SIEBE

FORM 026

ATTORNEY AT LAW /

50053

Jesse L. Herrman vs State of Idaho

Docket No. 44379
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(

SIEBE LAW OFFICES, PLLC
MAIN OFFICE
608 Northwest Blvd., Ste 101
Coeur d'Alene, ID 83814
Phone:208-765-8188
Fax: 208-882-8769

MOSCOW OFFICE
202 E. Second Street
Moscow, ID 83843
Phone: 208-883-0622

FACSIMILE TRANSMISSION
o Urgent
Date:

o For Review o Please Reply

IDecember 14, 2015 IPages Sent (including cover sheet): I4

Sent to facsimile number:
Please deliver to:

RE:

o Please File

I(208) 332-4124

Idaho Transportation Department, Drivers Services

In the Matter ofthe Driving Privileges ofJesse L. Herrmann
ITD File No.
Driver's License Number:

Message:

Attached please find a Request for Administrative Hearing.
Thank you,
Corie Cams
Paralegal for James E. Siebe

If you do not receive all pages or they are unclear, please call the above listed number.
Tl,e lnform11tion contained in this facslmUe Is confld_t1ndal inforfftlfdon or attorney work product or both
and is for the exclusive use of the intt1nded recipient listed abowi. Any reading, disclosure, use, or reproduction of this
commun/cation other than by the inte,,ded recipient il·prohibited. I/you hove received thi.~ communlcatwn in error,
please notijj, us at the numlu!r above Immediately o'n.d reiNrn the communication to us vu, U.S. moil

Jesse L. Herrman vs State of Idaho

Docket No. 44379
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:' 12/15/2015

(

ii- Fax Message Transmission Resultto+1 (208, ~ ·

'.4- Sent

Fax Message Transmission Result to +1 (208) 332-4124 - Sent
1 message

RJngCentral <service@ringcentrat.com>
To: Siebe Law Offices <jsiebe@moscow.com>, Siebe Law Offices <siebelaw@gmail.com>

Mon, Dec 14, 2015 at 1:57 PM

Fax Transmission Results

Here are the results of the 4-page fax you sent from your phone number (208) 883-0622, Ext.104:

Name
Idaho Department of
Transportation

Phone Number

Date and Time

+1 (208) 332-4124 Monday, December 14, 2015 at 01 :56 PM

Result

Sent

Your fax(es) included the following file(s), which we,e ,ende,ed into fax format for transmission:

FIie Name

Result

Hemnann, Request for ITD Hearing.pdf

Success

Jesse L. Herrman vs State of Idaho

Docket No. 44379

httrls://mall .oooole.com/mall/u/O/?ul=2&ik=2c5441fe15&vlew=Dl&search=inbox&th;:: 151 a27f2ed0eb200&siml= 151a27f2sd0Rh?M
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STATE OF IOAHO J
(:OUNTY OF KOOTEN'Af JSi
Fllf:0!
BETH SCHILLER
ADMINISTRATIVE ASSISTANT, DRIVER SERVICES

ZOl6 FEB -It AM 9: t. I

IDAHO TRANSPORTATION DEPARTMENT
3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ID 83707-1129
TELEPHONE:
(208) 334-8755
FACSIMILE:
(208) 332-2002

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)
)

Jesse Leroy Herrmann,
Petitioner,

V.

State of Idaho,
Department of Transportation
Respondent.

Case No. CV-2016-00000371

AGENCY RECORD

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS MATTER:

INDEX OF DOCUMENTS
Description

Page Number

Notice of Suspension
Evidentiary Test Results
Sworn Statement/Probable Cause Affidavit
DUI Citation, Notes and Reports
Request for Hearing
Notice of Untimely Request for Hearing
MVR
Petition for Judicial Review
Order Granting Disqualification
Affidavit of Amy Kearns

1-2
3
4-7
8-18
19-22
23
24-25
26-44
45-46
47-49
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DATED THIS lSTDAYOFFEBRUARY, 2016.

~~ ~ .d' ~~

Beth Schiller
Idaho Transportation Department
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Supply# 019680909
j\Y

,•

NotiC(;. . J Suspension for Fallure of Evlder, .-y Testing
(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

t&of,--/1"1 i

Lt"fo
Last Name

Flrsl

Date of Birth

Middle

County of Arrest

Ii.~1;.Zc.:t_ is:I [ _gZf,1
i :+D L 12. ·- .I
Time of Arrest

Date of Arresl

1

1

Drlve~s License Number

Malling Address

:rD
City

State

(;3~~ -I
Zip

c?3o#37

Citation#

License Class

State

Operating CMV?

0

Yes

Transporting Hazmat?

0

Ill No
Yes

II]

No

Suspension Advisory
I. I have reasonable grounds to believe that you were driving or were in actual physical control ofa motor vehicle while under the
iafluence of alcohol, drugs, or olhe r intoxicating substances. You are required by law to take one or more evidentiary test(s) to
determine the concentration of alcohol or the presence of drugs or other intoxicating substances in your body. After submitting to
the test(s) you may, when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do
not have the right.to talk to a lawyer before taking aay evidentiary test(s) to determine the alcohol concentration or presence of
drugs or other intoxicating substances in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subj ect to a c ivi l pena lty of two hundred fifty dollars ($250).
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of kotr!-r.M.;
County for a
hearing to show cause why you refused to submit to or failed to complete and pass ev identiary testing and wby you r dri ver's
license should not be suspended.
C. ff you do not request a hearing or do not prevail at the hearing, the court will sustain the civi l penalty and your license will be

suspended with no driving priv ileges for one (I) year ifU1is is your first refusal; and two (2) years if this is your second refusal
within ten (10) years (unless you meet the provisions of paragraph 4 below.)

3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code :
A. [ will serve ym1 with th is NOTICE OF SUSPENSION that becomes effective thirty (J O) days from the Date of Service n this
n tice suspending your drive r's license or driving. privileges. If th is is your first fai lure of an evi dentiary test wit11in the last fi ve
(5) years, your dri ver's license or driving privileges will be su spended for ninety (90) days wi th absolutely no drivi ng privileges
of any kind during the first thirty (3 0) days. You may request restricted non-commercial driving priv ileges for the remaining
sixty (60) da ys of Lhe suspensi on. Restricted driving privileges will not allow you to operate a commercial mot.or vehicle. If this
is not your first failure of an evidentiary test wi thin the last five (5) years your driver's license or driving privileges will be
suspended for one (1 ) year with no driving priv ileges of any kind during that period (unle s yo u meet the provisions of
paragraph 4 below.)
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause
why you fa iled the evidentiary test and why your driver's license should not be suspended. The request must· be made in writing
and received by the department within seven (7) calendar days from the Date of Service on this NOTICE OF SUSPENSION.
You also have the 1ighl to judic ial review of the Hearing Officer's decisi on.
4. Wyou are admitted, to a problem solving court program and have served at least fortifive (45) days ofan absolute suspension of
driving .privileges you may he eligib le for a restricted permit for the purpose of gettlng to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evid~ntiary
test(s), your d.riving privileges are hereby s'uspended per #3 above,
commencing thirty (30) days from ihe date of service.on thJs notice.
If a blood or urine test was administered, the department may serve a
Notice ofSuspension upon receipt of the test results .

lo~t~

I

of se·r_·vic~:

·;,.·..z_
· . 7.

;_~7)-t,' .•·. ·..,...·.·1
___ _J

{y/ l./

. ..Thfs .S uspen_:;Jon for.Fal/t1r.e p,:_R_efU$ijl of.th~ Evl<!e.ntiary .Test(s)_is sep;.irate .(rom any oth~r St!$P~n5iqn .
:,, , ,,. -~~·.·, :.ordered 1by:the•Court, ;-P/easeirefer,to :the.1back .of-this ,Suspens/onWotice for more information. ,1 •:t· ·,
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Suspension Information_

,'he audio version of the Suspension Adviso~ ,bstantlally
· conforms to the written text of the Suspension Advisory.

For Refusal of Evidentlary Testing (Pursuant to S e ction 18-8002, Idaho Godel
You ltave the right to subniH a writte n request w ithin seven (7) days to the Magistrate Court indicated on lbe face of thi s notice for a hearin g 10 show
cause why you refu sed to submit 10 or fa iled tp compl ete and pass evidentiary testing. This is your op portunity to show cause 'why you refused to
submit or failed to complete and pass evidentiary testing and why your driver's license should not be suspended . Note: A hearing request for
rerusing evidentiary testing must be submitted to the Magistrate Court.

If you fai l·!9 re.quest a hearing or do not p revail at the hearing , you are subjec t to a $250 civll penally and the court wlll suspend your dri ver's license
and/or dri vi ng pri vileges with absolute ly no drivin g pri vi leges for o ne (I) year for your fi rs t offen se, or fo r two (2) years for your seco nd offense
wi thin...te n ( I 0) years (unless you meet the provis ions of paragraph 4 as noted in th e Suspension Advisory on the reverse s ide). ·
For Failing Evidentlary Testing (Pursuant to Section 18-8002A, Idaho Code)
You have been served this Notice ofSuspensioi1 by a peace oflicer who had reasonable grounds to believe that you were operating a vehicle while
intoxicated . After submitting to the test(s), you may, when practicable, have add iti.onal tesls conducted at you r own expense.
lfyou take the evidentiary t.est(s) and the resu lts indicate an alcohol concentration of .08 or greater (.02 or greater if you are under 21 years ofage), or
the presence of drugs or other intoxicating substances in violation of the provisions of Sections 18-8004, 18-8004C, and 18-8006, Idaho Code, the
peace offi cer shall:

1. Serve you with this Notice ofSuspension, which becomes effective thirty (30) days after the date of service indicated on the reverse side of this
notice. Failure of an evidentiary test will result in a ninety (90) day suspension of driving privileges, with absolutely no driving privileges during the
first thirty (30) days of suspension. You may request restricted driving privileges during the final sixty (60) days of the suspeasion. If this is not your·
first failure of an evidentiary test within the last five (5) years, all of your driving privileges will be suspended for one (I) year w ith no driving
privileges of any kind (unless you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the reverse side) .
2 . If you were operating or in actual physical control of a commercial vehicle and the evidentiary test results indicate an alcohol concentration of:
A. .04 to less than .08, your commercial driving privileges will be suspended for ninety (90) days. You will have absolutely no commercial driving
privileges of any kind.
B. .08 or greater (.02 or greater if you are under 21 years of age), or test results that indicate the presence of drugs or other intoxicating substances,
all of you r drivi.ng privileges will be suspended for ninety (90) days, with possible non-commercial driving privileges for the fi nal s ixty (60)
days of th e suspension. You will have absolute ly no co mmercial driving privileges of any kind during the full ninety (90) day suspens ion.
C . If this is not your first fa ilure of an evide ntiary test within the last five (5) years, all of your driving pri vileges will be suspended for om: (l ) year
and you will have abso lutely no driving privileges of any kind (unless you meet the provisions of paragraph 4 as noted in the Suspens ion
Advisory on the reverse side).
Hearing Request for Failure of Evldentlary Test
You ha ve the ri ght to 1'equest an admi nistra tive hearing on the suspension befoTe the Idaho Transportation Dcpni-tment. Your request must be made
in writing and be received by the department no later than seven (7) calendar days afte r the date of service on this Notice o(S11spensio11. The request
must state the Issues intended to be raised at the hearing, and must include your name, date of birth, driver's license number, date of arrest, and
daytime lelephone number because the hearing will be held.by telephone. The burden of proof, by preponderance of evidence, shall be upon the driver
as to the issues raised in the hearing, purs uan t to Section 18-8002A(7), ldaho Code.
If you request a hearing, it shall be held within twenty (20) days of the date the hearing request was received by the Idaho Transportation Department

(Section 18-8002A, Idaho Code). If you do not request an administrative hearing within seven (7) days of service of this Notice of Suspension,
your right to contest the suspension is waived. This suspension is separate and apart from any suspension that may be ordered by the court as
a result of any criminal charges that may be brought against you.

Judicial Review
You may appeal the decision of the Hearing Officer by seeking judicial review to the District Court (Section 18-8002A, Idaho Code). Your appeal
must be filed as a civil proceeding in the District Court, pursuant to Chapter 52, Title 67, Idaho Code.
Restricted Driving Permits
If your drivi ng privileges are suspended for a period of ninety (90) days pursuant to Section 18-8002A, Idaho Code, you may request restricted driving
p rivileges for the final sixty (60) days of the suspension (JD APA Rul e 39.02. 70). Restricted driv ing privileges will not allow you to operate a
commercial moto r vehicle. You may make your written request for restricted driving privileges at any time after the service of this Notice of
Suspensidn.
·
Reinstateinent Requirements
Before being reinstate<! on th is suspension, you will be required to pay a reinstatement fee. Any other suspension imposed by the court for this offense
will require an additional reinstatement fee .

To request an administrative hearing or apply for a restricted driving permit relating to an administrative license suspension
'for failing evidentiary testing:
.. .
.
.
.
• M~ke your request in writfag; indud1ng a daytime telephone number; to the idaho Transportation Departm~nt, Dri~er Services ·,.·
Secti9n, P<:) Box 7129, Boise ID 83707-11~9, or
'
·
• Fax your request to Driver Services at (208) 332-4124, or
1;:ti
• Email your request to DrivScrvALSHearingFa@itd.idaho.gov
1

es, call Driver Services at '208) 334-8735.

Jesse L. Herrman vs State of Idaho

Docket No. 44379

002

25 of 95

KOOTENAI CO SO
INTOXILYZER - ALCOHOL ANALYZER
MODEL 5000EN
SN 68-013330
12/06/2015
SOLUTION LOT NO. 14803
SUB NAME=HERRMANN,JESSE,L
SUB DOB =
O.L.N.=ID/QK312649I
OPER NAME=NIELSEN,JACOB,C
ARREST AGENCY=2802
TIME
TEST
BrAC
AIR BLANK
.000
03:39 PST
INTERNAL STANDARDS
PASSED
03:39 PST
AIR BLANK
.000
03:39 PST
SIMULATOR TEMPERATURE IN RANGE.
SIM CHK #0006
.084
03:40 PST
ACCEPTABLE
AIR BLANK
.000
03:40 PST
SUBJECT TEST
.117
03:41 PST
AIR BLANK
.000
03:41 PST
SUBJECT TEST
.115
03:42 PST
AI~3:42PST

/ RS;;~;;
TIME FIRST OBSERVED
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF KOOTENAI

THE STATE OF IDAHO
Plaintiff,

vs.

)

COURT CASE#:

)

DEPARTMENT REPORT #:15C38588

)

PROBABLE CAUSE DECLARATION IN SUPPORT

Jesse Leroy Herrmann

)

OF WARRANTLESS ARREST AND/OR

Defendant,

)

DOB

REFUSAL/FAILURE OF EVIDENTIARY TEST AND

)

SSN:
DL#:

ORDER FINDING PROBABLE CAUSE

)

)

State: ID

)

I, J. Nielsen K38, the undersigned, hereby declare and/or otherwise state that the following is true and correct:
1.

I am a peace officer employed by the Coeur d'Alene Police Department.

2.

The above named defendant was arrested on the 6th day of December, 2015 at the time of 0243 for the
offense(s) [list offense(s) and code] DUI 18-8004 and/or (check any applicable boxes below)
!81Driving under the influence of alcohol, drugs or other intoxicating substances, Idaho Code 18-8004.
Osecond our offense in the last ten (10) yea rs, prior offense date and location:
.
O T wo or more DUl offe nses in the last te n ( I 0) years, prior offense dates and locations:
ODriving witho ut priviJeges, ldaho Code 18- 800 l .
OPossess ion of controlled substance, Idaho Code 37-2732 OFelony Omisdemeanor
OPossession of parapherna lia, Idaho Code 37-2734A.
OReckless driving, Idaho Code 49-1401.
ODomestic battery, Idaho Code I 8-918.

3.
4.

5.

Location of Occurrence: N 3 rd St & E Linden Ave, Kootenai County, Idaho.
The above named defendant was identified as: Jesse Leroy Herrmann
D Military ID D State ID Card D Student ID Card t8J Driver's License
0 Paperwork found O Verbal JD by defendant
0 Witness:
identified defendant.
0 Other:

D Credit Cards

181 Actual physical contro l established by: D Observation by declarant t8J Observation by Officer
0

0

Admission of Defendant to:
Other:

, 0

Statement of Witness:

OThis is an arrest initiated by a private citizen. The basis for the request for the issuance of a Complaint is
set forth in the police report a LLached and incorporated herein . The informatio n and statements provided to
me by
, the complaining party, are true and correct to the best of my knowledge.
6.

I believe that there is probable cause that the above described offense(s) was (were) committed by the
defendant based on the following facts: OFFICER: J. Nlelsen K38

Revised 8/6/15
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SUSPECT(S) or DESCRIPTION(S):
Jesse Leroy Herrmann
{Mor F, criminal code, charges per suspect and related citation numbers}

(M) Driving under the influence
(Booked, Eticket C2504437)

18-8004

CASE SUMMARY:
I assisted Sgt Reed who stopped a vehicle for driving the wrong way on 4th St. I
contacted the driver, Jesse Herrmann who appeared to have been drinking. He sum
bitted to SFSTs and was arrested based upon the results. he later provided a
breath sample of .117/.115 and was booked for DUI.

NARRATIVE:
On December 6, 2015 I was on a traffic stop conducting SFSTs with a possible
intoxicated driver. I was located in a parking lot on the northwest corner of N
4th St and E Linden Ave. While I was conducting SFSTs with the driver I observed
a blue passenger vehicle traveling southbound on N 4th St. this portion of N 4th
St allows vehicles to travel northbound only. I pointed to the vehicle to bring
it to the attention of Sergeant B. Reed who was covering me on my current
traffic stop and DUI investigation. As I pointed the vehicle out it turned to
travel westbound on E Linden Ave. Sergeant B. Reed immediately left and began to
go after the vehicle in his patrol car. I heard him announce over the radio he
was stopping the vehicle at N 3rd St and E Linden Ave. I did not detect any
signs of impairment on the driver I was with and clear the stop. I left the
scene and went to assist Sergeant B. Reed with the vehicle that had been driving
the wrong way on N 4th St.
When I arrived with Sergeant B. Reed he informed me the driver, Jesse Leroy
Herrmann had glossy eyes and the vehicle smelled like and alcoholic beverage
inside. I contacted Jesse at the driver's window and confirmed the odor coming
from the vehicle and Jesse's glossy eyes. I did note there were several other
occupants in the vehicle that also seemed to have been drinking. Jesse denied
drinking when I asked him about his alcohol consumption. I requested Jesse step
out of the vehicle so I could ensure he was safe to drive anyways, due to having
been lied to in the past by intoxicated drivers.
Prior to having Jesse perform SFSTs he informed me that he has no head injuries,
does not wear corrective lenses, and does not take any prescription medications
or use any recreational drugs. He further told me that he has no physical health
issues and can walk, stand and balance without any problems. Jesse performed
SFSTs and was arrested based upon the results.

Revised 8/6/15
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I transported Jesse to the Kootenai County Jail where I checked his mouth for
obstructions and observed him for at least 15 minutes prior to obtaining a
breath sample. During this 15 minute period I played an audio recording of the
ALS notice of suspension form and provided him a copy to follow along with. Upon
the completion of the ALS notice of suspension form Jesse stated he understood
what it said and agreed to provide a breath samp le. Jesse provided a breath
sample of .117/.115 and was booked for DUI first offense.
During this contact the battery on my body camera unexpectedly died and I was
unable to obtain any video footage with that device.

CASE EVIDENCE:
[] BODY CAM
[XJ IN-CAR VIDEO
[XJ UPLOADED TO VIPER

[l PHOTOS
[] AUDIO
() UPLOAD TO VIPER LATER

SGT REED K74:
I was covering Officer Nielsen on a traffic stop at 4th Street & Linden Avenue.
I observed a blue passenger car travelling southbound on 4th Street (the wrong
way on a one-way street). The vehicle then turned westbound onto Linden Avenue.
I went to my vehicle and pulled over the passenger car near 3rd Street & linden
Avenue.
I identified the driver as Jesse Herrman, by his ID DL. There was a strong odor
of alcoholic beverage coming from the vehicle. Jesse's words were slurred as he
spoke with me and I noticed he would not make eye contact with me. His eyes
appeared glossy.
Officer Nielsen arrived and I informed him of my observations.
I verbally Identified the front passenger as Ja smine G Dandurand. Jasmine
appeared heavily intoxicated. Jasmine said that she had been drinking at her
sister's residence and that Jesse had come to pick her up . She figured he was
unfamiliar with the area and that is why he was driving the wrong way on 4th
Street. Jasmine said that Jesse had not been drinking.
Officer Nielsen arrested Jesse for DUI.

DUI DECTS JON PTS (check upplicablc boxes and give supporting comments)
[8]0dor of alcoholic beverage:
0Admitted consumption of alcohol:

181Slurred Speech:
i:8Jimpaired Memory:
i8!Glass/Bloodshot eyes:

Revised 8/6/15
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(g!Gaze Nystagmus:
[8]Walk & Tum:
(glone Leg Stand:
O0ther:
ODrugs Suspected;
ODrug Recognition Evaluation Perfonned:
OAccident Involved:
Olnjuries:
l:8]Prior to testing, defendant was substantially infonned of the consequences of refusal and failure of the test as
required by Sections 18-8002 and I 8-8002A, Idaho Code.
IZ!Dcfcndant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was (were)
performed in compliance with Sections 18-8003 and 18-8004(4) Idaho Code and the standards and methods adopted
by the Idaho State Police.

cgjBAC tested by breath using: [8J lntoxilyzer 5000 OUFEL0C FC20 DAieo Sensor Instrument
Serial# of instrument 68-013330 Other:
Name of person administering BAC test J. Nielsen K38 [8J Date Certification expires: 06/26/2017
l:8]BAC result: . l l 7/.115
OB lood and/or Urine Test results pending: 0 Yes O No
0 Defendant refused test as follows:
NOTE: THE NAME OF THE DECLARANT AND THE DATES MUST BE TYPED BELOW FOR ELECTRONIC
SUBMISSION TO THE COURT. THIS FORM SHOULD THEN BE PRrNTED, SJGN~D AND SUBMITTED WITH THE
REST OF THE COMPLAINT PAPERWORK.

I certify and declare under penalty of perjury pursua
true and correct.
DATE: 12/07/2015 SIGNED:

PRINTED NA/

ORDER FINDING PROBABLE CAUSE
The defendant, Jesse Leroy Herrmann, having been arrested without a warrant for the offense(s)
of DUI 18-8004, and the Court having examined the declaration of J. Nielsen K38, the Court
finds probable cause for believing that said crime(s) has (have) been committed, or in the
alternative NIA, and that the defendant committed said crime(s), and that the defendant may be
required to post bail prior to being released.
DATED: This

day of

, 20

TIME:

(Name and signature of Judge for First Judicial District of the State ofldaho)

Revised 8/6/15
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CITY OF COEUR o •ALEN-= •

t ATION

n the court designated below the undersig ned certifies that he/she has just
in~ reasonable grounds to b elieve and does believe that on :
)ounty: KOOTENAI

State : ID

Citation#:

C2504437

'DR#: ,1 5C38588

I0LATOR
.ast Name: HERRMANN
'irst Name : JESSE
~m. Address: 522 N BOYER AVE
~ity: SANDPOINT
~eight: 506 Weight: 150
)l#: QK3126491

Sex: M

,S#:

Ml: LEROY
DOB:
Hm . Phone: 208-304·3880
State: ID
Zip: 83864
Race: W
Eyes: BRO Hair; BRO
DL State: ID
Lie. Expires: 2017
Operator: Y

3us.Name:
3us.Addr.:
3us.Phone:
Juvenile: N

Class: D

CDL: N

EGISTRATION
(r . Veh : 1998
Veh. Lie#: 7BG6424
I/lake: HONO
::olor: LBL
.
JIN: 2HGEJ6574WH672349

State: ID
Model: CIVIC
Style: 4D

OCATlON
Upon a Public Street or Highway or Other Location Namely:
3RD ST
& .

LINDEN AVE

Hwy:

Mp:

lOLATIONS
Did unlawfully commit the
Infraction Citation: N
3VWR 26001+: N
Accident: N
Posted Speed:

following Offense(s) on: 12/06/2016, 03:21
Misdem eanor Citation : Y
Care: N
16+ Persons: N
Hazmat: N
Companion Citation: N
Observed Speed:

ToWil:
Driving Under The Influence

18-8004

{Ml

ToWit:
BAC:.117/.115

Witnessing Officer:
Serial# Addr. :
Dept.:
SIGNATURE
here.by certify service upon the ,deJ~n~anl_~ rsonally on

/V I e /5t'/J

Officer.

12/612015, Ol:21

·

Officer name: J.NIELSEN
Officer ID: K38
COURT INFORMATION
KOOTENAI
324 W GARDEN AVE.
COEUR D'ALENE, ID 83814·1972
208--446-1170
XXXXX>OCXXXBOOKEDXXXXXXXXXX

Contact the Court no later than 12/28/2015. Thi& IS NOT the time
for you to appear before a Judge. It Is however th& time by which YOU MUST
contact the Clerk of the District Court regarding your citation,
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PRE-BOOKING INFORMATION SHEE 1
!3ooking #_ _ _ _ _

Accepted by:
Agency Report #-

KOOTENAI COUN1Y PUBLIC SAFETY BUILDING

BAC · /i 'l

Name ID /# _ _ _ _ Date _ ____,._
/ h ....;.;./....;;..
f>,__
/ ..:..,:
J5
;__._ __

~/j~f~f_f._/V'l_m~~~1'--_ _3_c_.S$c.-=-_ _ __
l _~_rc~y_
Last

First

B_

l

Home Phone

O

CJ'"- 3 c4- 3 fl' 'ffo

'i<td:iJ>c,'tl f

City/State of Birth

,/

. t l_S

Locke r#
Location
Hold For:
For DUI Charge:
Was Call Requested
W as Call Made

Address_ _>
_Z.
_ Z_;V
_ _ 0 _'/_
-r_
, ---'f_,__V'
t i_e___________

S_c_,,,_
d_p,., _1'-'-/1~+- - - -- -- - ST

I

_ ___

Middle

AKA._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ __

City_ __

l .5C 3 gs .l'"[

Warra nt Check
Prob. Check
Prob. Officer

ARRESTEE:
Name _ _ __

6Z-

;r _!)

Zip

rt;Jf:'6.r/-

SS#

ID

D.L. #

DOB

J.' /)

State

Employer _ ~
_5;--'P_,_/f
-- _,__
Occupation

G, IP-r.A ·-1-e I

Work Phone

_

_

_

#_...,.,;~
/ _/,_,4_ _

PHYSICAL DESCRIPTION:
Hair Sro
Eyes Ero
!Sci Sex rVI
Race vv'
'G lasses___d_ Contacts____d_ Facial Hair Rea rd
Height~'~" Weight

Scars, Marks, Tattoo's; t r y f -'-++---Clothing Description

- --

- - - --

- -- - - - -- -- - -- --

I z/6/;J
5 , />ll't /SN /

Date I Time of Arrest

CHARGES AND BAIL:
M/F

-

-

G l'n/1 s tu' f:J-; S ~"/IJ

ARRESTING OFFICER INFORMATION:
Arresting Officer

-

0 2 'f3

I

k3ff

#

ARREST TYPE:

Location
Agency

a ON-VIEW

O

CD -1

3 tc-l
p.P

J- L

1

&-f'/J

Dist

'3'" /

Arrival at PSB._ __J_c-~_s_ _ _
0

WARRANT D CITIZEN

O

OTHER

Code

Warrant or Case #

1.
2.

3.
4

5.
6.
Is the arresting officer aware of any mental or physical conditions this Inmate may have which might affect his/her safety or
ability to be held without special attention by jail staff?
Did the arrestee arrive wltt,. prescription medication?

II

No,

a No,

D

D Yes

(Explain) _ _ _ _ _ _ _ _ _ _ _ __ _

Yes

VEHICLE INFORMATION:
Vehicle Lie. ·

7 B61 6 4-2..4-

Vehicle Disposition

Ro'5

ST 'IP YR 1 f!' Make f-/,;-//o/t7t
fll r11d -J- 0 ,,,k i/d11i: le

Model Ci'-./

Body

f 'D

Color(s) ff ivi I__

CITIZEN ARREST:
I hereby arrest the above named suspect on the charge(s) indicated and request a peace
'office.t..tQJake him/her into cu stod .

A e

DOB

C ZS'cr14-3 7
Jesse L. Herrman vs State of Idaho
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~ ;~~ -AND·.

ONE-LEG STAND TEST

INSTRUCTIONS:

INSTRUCTIONS:
• .Stand with your heels together and your anns
at your sides.
Do not begin the test until I tell you to.
Do you understand?
When I tell you to, rais e one foot approx!-_
mately 6" off the ground and count out loud In
following manner, "1001, 1002, 1003" and so
on, untll I tell you to stop. (Qemonstrate)
• While counting, keep your leg straight, point
your foot out and keep your arms at your
sides.
• Do you understand the Instructions?
If so, you may J,egln. (Time the subject)

0-10

SCORING:

11-20

7·~~-

~ TE~T

•
•
•

Put your left foot on the line and your right foot
In front of It, heel touching the toe.
Keep your arms at your side.
Co not begin until I tell you to.
When I tell you to, take 9 heel-to-toe -steps

,

!

down the line.
•

•
•
•

21-30

When you get to your 9th step, tum taking a
series of small steps with the other fool
Take 9 heel-to-steps back.
Count your steps out loud.
Watch your -f eet at aJI times.
Keep your arms at your sides.
Do not stop once you begin.
Do you understand?

SCORING;

Swa ys

INSTRUCTION STAGE:
Can not keep balance

Raises Arm s

Starts to soon

Ho -Puts foot dow 11

' .

Total Clues: ___
;;;,..'?_,._ _
Cannot do test: (Explain) _ _ _ _ _ _ _ __

cm, ~.., -=Xf, \

other: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Case No.

suspect
Daw' I -z)

,,,. .. ,,·,

' .

co::-F---=KX: n, x- •n · cu

1.5c308""5"
.J@ S){!

G/1.>

Officer

Ln,,'f

Time

/-/dr.M«11/J

First 9

c, 2-1-J

3° 1,/1-('/.Sf?//

tf.~ fs

Stops walking

Misses heel-to-toe

Raises arms
Improper tum
Actual steps taken

HGN Test Results:

•

Cannot do test

Lack of smoath pursuit
Distinct nystagmus at
maximum deviation
Onset of nystagmus
prior to 45 degrees

.O therlndlcat~~:

V

Steps off llne

INSTRUCTIONS:
• Do you wear contacts?
Keep your head still.
• Focus your eyes on the stimulus.
• Follow the stimulus with your eyes only.
• Do you understand?

•

Second 9

WALKING STATE:

HORIZONTAL GAZE NYSTAGMUS

•

)

U'C

Oescribetum: _ _ _ _ _ _ _ _ _ _ __

Other: _ _ _ _ _ _ _ _ _ _ _ _ __

f {PJ~li./-·

Vertical Nystagmus:

'I

.i

Total Clues: ___{,
__

YesQ

____

No~

I

__:::..'_:_,, ·

Jesse L. Herrman vs State of Idaho
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Coeur d'Alene Police
Officer Report for Incident 15C38588
Address: N 3RD ST & E LINDEN AVE

Nature: DUI

COEUR D'ALENE ID 83814

Location: 81

Offense Codes: NC

Received By: I.NIXON
How Received: 0
Agency: CDA
Responding Officers: B.REED, J.NIELSEN, C.HUTCHISON
Responsible Officer: J.NIELSEN
Disposition: ACT 12/06/15
When Reported: 02:47:07 12/06/15
Occurred Between: 02:43:32 12/06/15 and 02:43:32 12/06/15
Assigned To:

Date Assigned:

Detail:
Status Date: U/**/*"'

Status:

Due Date:

0

t••;u

••t

0

/**

Complainant: 9301
Last: CDAPD
DOB:

••t••t""*

Race:

Sex:

First:
Dr Lie:
Phone: (208)769-2320

Mid:

Address: 3818 N SCHREIBER WAY
City: COEUR D'ALENE, ID 83 815

Offense Codes
Reported: NC Not Classified
Additional Offense: NC Not Classified

Observed:

Circumstances
VIPR VIPR EVIDENCE STORAGE - CDAPD
Responding Officers:

B.REED
J.NIELSEN
C.HUTCHISON

Unit:

K74
K38
K61

Responsible Officer: J.NIELSEN

Agency: CDA
Last Radio Log: "'*:"'*:** **/••;u

Received By: J.NIXON

Clearance: 1 ARREST REPORT TAKEN

Bow Received: 0 Officer Report
When Reported: 02:47:07 12/06/15

Disposition: ACT Date: 12/06/15

Judicial Status:

Occurred between: 02:43:32 12/06/15

. Misc Entry:

and: 02:43:32 12/06/15

Modus Operandi:

LT
D

Description :

LOCATION TYPE
DRUGS/LIQUOR

Method:
LT13 HWY/RD/ALLEY
D33

12/07/IS

Jesse L. Herrman vs State of Idaho
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Officer Report for Incident 15C38588

Page 2of7

Involvements
Date

Type

Description

Relationship

12/07/15
12/07/15
12/06/15
12/07/15
12/06/15

Name
Name

HERRMANN,JESSELEROY

OFFENDER
MENTIONED
Complainant
III
Initiating Call

Name
Vehicle
Cad Call

DANDURAND, JASMINE GENE
CDAPD,
LBL 1998 HOND CNIC ID
02:47:07 12/06/15 DUI

12/07/15

Jesse L. Herrman vs State of Idaho
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Officer Report for Incident 15C38588

Page 3 of?

Narrative
OFFICER: J . Nielsen K38
SUSPECT{S) or DESCRIPTION(S):
Jesse Leroy Herrmann
{Mor F, criminal code, charges per suspect and related citation numbers)
(Ml Driving under the influence
(Booked, Eticket C2504437)

18-8004

CASE SUMMARY:
I assisted Sgt Reed who stopped a vehicle for driving the wrong way on 4th St. I
contacted the driver, Jesse Herrmann who appeared to have been drinking. He sum
bitted to SFSTs and was arrested based upon the results. he later provided a
breath sample of .117/,115 and was booked for DUI.
NARRATIVE:
On Deceml:ler 6, 2015 I was on a traffic stop conducting SFSTs with a possible
intoxicated driver. I was located in a parking lot on the northwest corner of N
4th St and E Linden Ave. While I was conducting SFSTs with the driver I observed
a blue passenger vehicle traveling southbound on N 4th St. this portion of N 4th
St allows vehicles to travel northbound only. I pointed to the vehicle to bring
it to the at.t ent ion of Sergeant B. Reed who was covering me on my current
traffic stop and DUI investigation. As I pointed the vehicle out it turned to
travel westbound on E Linden Ave. Sergeant B. Reed immediately left and began to
go after the vehicle in his patrol car. I heard him announce over the radio he
wa·s stopping the vehicle at N 3rd St and E Linden Ave. I did not detect any
signs of impairment on the driver I was with and clear the stop . I left the
scene and went to assist Sergeant B. Reed with the vehicle that had been driving
the wrong way on N 4th St .
When I arrived with Sergeant B. Reed he informed me the driver, Jesse Leroy
Herrmann had glossy eyes and the vehicle smelled like and alcoholic beverage
inside. I contacted Jesse at the driver's window and confirmed the odor coming
from the vehicle and Jesse's glossy eyes . I did note there were several other
occupants in the vehicle that also seemed to have been drinking. Jesse denied
drinking when I asked him about his alcohol consumption. I requested Jesse step
out of the vehicle so I could ensure he was safe to drive anyways, due to having
been lied to in the past by intoxicated drivers.
Prior to having Jesse perform SFSTs he informed me that he has no head injuries,
does not wear corrective lenses, and does not take any prescription medications
or use any recreational drugs. He further told me that he has no physical health
issues and can walk, stand and balan~e without any problems. Jesse performed
SFSTs and was arrested based upon the results.
I transported Jesse to the Kootenai County Jail where I checked his mouth for
obstructions and observed him for at least 15 minutes prior to obtaining a
breath sall}ple. During this 15 minute period I played an audio recording of the
ALS notice of suspension form and provided him a copy to follow along with. Upon
the completion of the ALS notice of suspension form Jesse stated he understood
what it said and agreed to provide a breath sample. Jesse provided a breath

12/07/15

Jesse L. Herrman vs State of Idaho
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Officer Report for Incident 15C38588

Page 4 of7

sample of .117/.115 and was booked for DUI first offense.
During this contact the battery on my body camera unexpectedly died and I was
unable to obtain any video footage with that device .
CASE EVIDENCE:
[] BODY CAM
[X]
[X] UPLOADED TO VIPER

IN-CAA VIDEO

[] PHOTOS
[] AUDIO
[] UPLOAD TO VIPER LATER

Responsible LEO:

Approved by:

Date

12107/IS

Jesse L. Herrman vs State of Idaho
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Officer Report for Incident 15C38588

Page 5 of 7

Supplement
SGT REED K74,

I was covering Officer Nielsen on a traffic stop at 4th Street & Linden Avenue .
I observed a blue passenger car travelling southbound on 4th Street (the wrong
way on a one-way street). The vehicle then turned westbound onto Linden Avenue.
I went to my vehicle and pulled over the passenger car near 3rd Street & Linden
Avenue.
I identified the driver as Jesse Herrman, by his ID DL. There was a strong odor
of alcoholic beverage coming from the vehicle. Jesse's words were slurred as he
spoke with me and I noticed he would not make eye contact with me. His eyes
appeared glossy.
Officer Nielsen arrived and I informed him of my observations.
I verbally identified the front passenger as Jasmine G Dandurand. Jasmine
appeared heavily intoxicated. Jasmine said that she had been drinking at her
sister's residence and that Jesse had come to pick her up . She figured he was
unfamiliar with the area and that is why he was driving the wrong way on 4th
Street. Jasmine said that Jesse had not been drinking.
Officer Nielsen arrested Jesse for DUI.

12/07/15
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Officer Report for Incident 15C38588

Page 6of7

Vehicles
Vehicle Number:
License Plate:
State:
Vehicle Year:
Make:
Color:
Vehicle Type:
Owner: ·
Last:
DOB:

••t

0

15-13242
7B06424

License Type:
Expires:
VIN:
Model:
Doors:
Value:

ID
1998
HOND Honda
LBL/

I,,,.

Sex:

Race:

Mid:
Address:
City: ,

First:
Dr Lie:
Phone:

Agency: CDA COEUR D'ALENE POLICE DEPT
Officer: J.NIELSEN
UCRStatus:
Local Status:
Status Date:
Comments:

••1 ..,..

.+/••/..
2HGEJ6574WH572349
CIVIC
0
$0.00

Date Recov/Rcvd:
Area:
Wrecker Service:
Storage Location:
Release Date:

..,..,..
..,..,..

j

i.

i

[
~

~:

:-

12/07/IS
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Officer Report for Incident 15C38588

Name Involvements:
Complainant: 9301
Last: CDAPD
DOB: u;u;u
Race:

·sex:

First:
DrLic:
Phone: (208)769-2320

Mid:
Address: 3818 N SCHREIBER WAY
City: COEUR D'ALENE, ID 83815

MENTIONED :281758
Last: DANDURAND
DOB:
Race: U
Sex: F
OFFENDER: 141977
Last: HERRMANN
DOB:
Sex: M
Race: W

First: JASMINE
Phone: {208)765-1435

Mid: GENE
Address: 440 FRY CREEK
City: SANDPOINT, ID

First: JESSE
Dr Lie:
Phone: (208)304-3880

Address: 522 N BOYER AVE
City: SANDPOINT, ID 83864

DrLic:

Mid: LEROY

,,

!·

~-

'·

,,
12/07/15
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From : Siebe Law Offices

Fax: (208) 882-8769

To: Idaho Depurunent ofTr, Fex: ,.., (208) 332-4124

. ~ge 2 of 4 12/1412015 1:54 PM

f:

!
SIEBE LAW OFFICES, PLLC
JAMES E. SIEBE, ISBN 2362
608 Northwest Blvd., Ste. 101
Coeur cl' Alene, ID 83814
Phone: (208) 765-8188
Moscow: (208) 883-0622
Fax: (208) 882-8769

STATE OF IDAHO TRANSPORTATION DEPARTMENT
IN THE MATTER OF THE
SUSPENSION OF THE
DRIVER,S LICENSE OF:

)
)
)
)
)
)
)
)

JESSEL. HERRMANN,
Respondent.

License/Identification:
Idaho D.L.
File No.

REQUEST FOR ADMINISTRATIVE
HEARING

COMES NOW Respondent, Jesse L. Herrmann, by and through his attorney of
record, and pursuant to Idaho Code Section §18-8002(A)(7), hereby requests an
administrative hearing on the proposed suspension of Respondent's driving privileges.
In making this request, Respondent reserves any objections he may have to such a
proceeding under the Idaho Code, the United States and Idaho Constitutions, and the
Idaho Rules of Evidence.
Issues to be raised at the hearing include, but may not be limited to·, the
following:
1.

All potential issues set forth in Idaho Code Section § 18-8002A(7);

REQUEST FOR ADMINlSTRATIVE HEARING

-1

.....
Jesse L. Herrman vs State of Idaho
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From : Siebe Law Offices

Fax: (208) 882-8769

2.

To: Idaho Department of Tr, Fax: +1 (208J 332-4124

. ~9• 3 of 4 12114/2015 1 :54 PM

The arresting officer failed to comply with the procedures set forth in
Idaho Code Section § 18M8002A; and

3.

The equipment used to test Respondent's breath is unreliable and has not
been maintained in accordance with applicable state law.

Respondent hereby requests, in order to properly prepare for hearing, copies of
the following:

1.

All documents and records relating to the calibration, certification,
approval, and quality control of equipment utilized to perform any tests
for blood alcohol concentration on Respondent;

2.

All rules, forms and any other documents pertaining to administrative

suspension rules, procedures, or standards described in Idaho Code
Section §18-8002A(3); and
3.

Copies of any and all police reports, statements, written memoranda and
access to any records (video or audio) otherwise discoverable pursuant to
Rule 16, Idaho Criminal Rules.

Respondent expressly reserves the right to raise any other issues after the
discovery process is complete.
Respondent's date of birth is

Respondent's date of arrest was

December 6, 2015. Respondent can be reached c/o James E. Siebe at (208) 765-8188
during normal daytime hours.

REQUEST FOR ADMINISTRATIVE HEARING

Jesse L. Herrman vs State of Idaho
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{ From: Siebe Law Offices

Fox: (208) 882-8769

To: Idaho Oepertmenl olT~ Fax: +1 (208) 332-4124

r'age 4 of 4 12/1412015 1:54 PM

f

\~

DATED this_/!{_ day of December, 2015.

SIEBE LAW OFFICES

CERTIFICATE OF SERVICE

t/-

I hereby certify that on the /
day ofDecember, 2015, I served a true
and correct copy of the foregoing ~ e n t by the method indicated and addressed
to the following:

Driver Servfoes

_ _

Idaho Transportation Department

_ _ _ Hand De ·very

P.O. Box 7129

ghtMail

_ ....,___ Facsimile (208) 332-4124

Boise, ID 83707-1129

REQUEST FOR ADMlNISTRATIVE HEARING

Jesse L. Herrman vs State of Idaho

_ U.S.Mail
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.--------.- ,. -.-~-.-_-----;*.:-:..,~:-1'.l.

.1UND NOTIFICATION · : FAX RECEIVED SUCG.

6506556633

December 14, 2015 2:S7:07 PM MST

From: Siebe Law Officea

DURATION
158

REMOTE CSID

TIME RECEIVED

To: Idaho Dapartment ofTr, Fax: +1 (208) 332-4124

Fex: (208) 882-8769

;Ut.,LY

,ht · ..

STATUS

PAGES
4

Received

Page 1 ol 4 1211412015 1:64 PM

SIEBE LAW OFFICES, PLLC
MAIN OFFICE

MOSCOW OFFICE

608 Northwest Blvd., Ste 1OJ
Coeur d'Alene, ID 83814
Phone:208~765~8188

202 E. Second Street
Moscow, ID 83843
Phone: 208~883-0622

Fax: 208-882-8769

FACSIMILE TRANSMISSION
o Urgent

Date:

o For Review o Please Reply o Please File

.ID~~ember 14,201.5 I.Pages Sent. (including cover.sheet): ..11 .

Sent to facsimile number:
Please deliver to:
RE:

..

I(208) 332-4124

j Idaho Transportation Department, Drivers Services

In the Matter of the Driving Privileges ofJesse L. Herrmann

ITO File No.
Driver's License Number:
Message:

Attached please find a Request for Administrative Hearing.
Thank you,
Corie Carns

Paralegal for James E. Siebe

If you do not receive all pages or they are unclear, please call the above listed number.
T/11 l,iform11don <:0Rl11lnd In this /aci/ml/4 Is c,111J14entllll inform11titin or llitornq work pr"duct or both
11ml ls:Jor thtt axc/11,1/~tt iutt (Jjtfi, 1111,nd.d r•c/plmt llst1d abol'I. An1 r,11dlnt, .dlsclosur11, us., or repr,11d11cdo11 a/ this
eommunlelllion 11tlur than by th1'lntuid.d 11tclpl1tnt Is prohlbltlld. Q)lllu hov, recrived 1h11 eolflmunle11/Jon In error,
plea,, n(J(//jl us: at the 1t11mt»r 11bo1111 lmm1tdlate1J, and rlftMrn 1111 c11mmunlc11d1111 to us via U.S. mall.
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IDAHO TRANSPORTATION DEPARTMENT

50047

Division of Motor Vehicles
P.O. Box 7129 ~ Boise ID 83707-1129

dmv.idaho.gov

PHONE :
JESSE LEROY HERRMANN
522 N BOYER AVE
SANDPOINT

( 2 0 8) 3 3 4 - 8 7 3 6

DECEMBER 14, 2015
ID

LIC#: QK312649I
FILE#: 615002504437
DOB:

83864

NOTICE OF UNTIMELY REQUEST FOR HEARING
YOUR REQUEST FOR AN ADMINISTRATIVE HEARING REGARDING YOUR
ADMINISTRATIVE LICENSE SUSPENSION HAS BEEN DENIED. ACCORDING TO
IDAHO CODE 18-8002A, A HEARING REQUEST MUST BE RECEIVED BY THE
DEPARTMENT NO LATER THAN (7) CALENDAR DAYS AFTER THE DATE OF SERVICE
OF THE NOTICE OF SUSPENSION. YOUR REQUEST WAS NOT RECEIVED WITHIN THE
STATUTORY SEVEN DAYS.
YOUR SUSPENSION FOR FAILING AN EVIDENTIARY TEST WILL BECOME EFFECTIVE
JANUARY 05, 2016
, FOR A PERIOD OF 90 DAYS
YOU MAY APPEAL THE
DENIAL OF YOUR HEARING TO THE DISTRICT COURT FOR A JUDICIAL REVIEW
WITHIN 28 DAYS FROM THE DATE OF THIS NOTICE.

JAMES E SIEBE

FORM 026

ATTORNEY AT LAW

Jesse L. Herrman vs State of Idaho
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IDAHO TRANSPORTATION DEPARTMENT
Division of Motor Vehicles
P.O. Box 7129 ~ Boise ID 83707-1129

dmv.idaho.gov

50047-IA

(208) 334-8736

REQUESTED BY:

PAGE

D R I V E R
FOR:
HERRMANN, JESSE LEROY
522 N BOYER AVE
ID 83864
SANDPOINT
RSTR:

NONE

TYPE

DATE

------- -

L I C E N S E

R E C O R D

LICENSE NO:
BIRTH DATE:
ISSUED: 02/04/2013
EXPIRES:

01/13/2016

ISSUE TYPE:
CLASS:
QPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

DESC

1

------------

DL
D
SUSPND
NOTLIC
YES

DOC#

------------

L041 04/16/04 RCN DEPT/CRT ACT

486000035306

MFLM 04/16/04 NO INSURANCE RESCIND FILE

A00817647

COMM 06/15/04 STOP 93 DELETED

BY: 50003

COMM 08/04/05 SURR TO OREGON

D

COMM 08/04/05 SURR TO OREGON

(DL)

04/16/2004

CR041630

VAL

NOTLIC 20080415

DL0000000

EXP

NOTLIC 19990415

ID0000000

L041 04/10/15 RCN DEPT/CRT ACT

615CR1503476

MFLM 04/10/15 NO INSURANCE RESCIND FILE

A06309721

COMM 07/09/15 STOP 95 DELETED

BY: 80827

(DL)

04/10/2015

A06309721

L026 12/14/15 ALS UNTIME HEAR

615002504437

MFLM 12/14/15 ALS CORRESPONDENCE

A06354676

SUSP 01/05/16 ALS08+ORDRUG

TO 04/04/16

OPR 615002504437
MFLM A06362535

CONTINUED
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IDAHO TRANSPORTATION DEPARTMENT

Division of Motor Vehicles
P.O. Box 7129 11 Boise ID 83707-1129

dmv.idaho.gov

50047-IA

(208) 334-8736

REQUESTED BY:

PAGE

D R I V E R
FOR:
HERRMANN, JESSE LEROY
522 N BOYER AVE
SANDPOINT
ID 83864
RSTR:

NONE

TYPE

DATE

12 MONTH POINTS: 0

L I C E N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 02/04/2013
EXPIRES:

01/13/2016

ISSUE TYPE: DL
CLASS: D
OPR STATUS: SUSPND
CDL STATUS: NOTLIC
DRV TRAIN: YES

DESC

CLS

24 MONTH POINTS: 0

2

DOC#

36 MONTH POINTS: 0

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.
END OF EXISTING RECORD
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS.
I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT.

JANUARY 13, 2016

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
***END OF DLR PRINT***
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From: Siebe Law Offices

Fax: +1 (208) 332-2002

To:

Fax: (208) 882-8769

">age 2 of 1901/11/2016 2:24 PM
\

SIEBE LAW OFFICES, PLLC
~AMES E . SIEBE, ISBN 2362

Attorney for Defendant
608 Northwest Blvd., Ste. 101
Coeur d'Alene, ID 83814
Phone: (208) 765-8188
Moscow: (208) 883-0622
Fax: (208) 882-8769
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
) Case No. _ _ _ _ _ __
)
)

JESSEL. HERRMANN,

)

STATE OF IDAi-IO,

) PETITION FOR JUDICIAL
) REVIEW, MOTION FOR
) STAY AND REQUEST FOR
) DECLARATORY RELIBF

TRANSPORTATION DEPARTMENT

)

Petitioner,
vs.

) Fee Category: L.3
) Fee: $221.00

Respondent.

)
COMES NOW Petitioner, Jesse L. Herrmann, by and through his attorney of

record, James E. Siebe, of Coeur d'Alene, Idaho, and pursuant to I.C. § 67-5270 et
s~q., hereby respectfully petitions this Court for Judicial Relief from the Idaho
Transportation Department (hereafter referred to as Department)-issued Notice of

UntimelyRequestfor Hearing, File Number: 615002504437 on December 14,2015, a

copy of which is attached hereto and incorporated herein by this reference as "Exhibit
:~

'.

.

·: ',:

-~

ct;Said pfder was entered following a Requestfor Administrative Hearing, a copy of
;

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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From: Siebe Law Offices

Fax : (208) 882-B769

To :

Fax: +1 (208) 332-2002

"'~ge 3 of 19 01/1112016 2:24 PM

which is also attached hereto and incorporated herein by this reference as "Exhibit B".
The fax cover sheet certifying proof of service upon the Department on the same date
is further attached hereto and incorporated herein by this reference as "Exhibit D". No
hearing was held.

In support of said petition, Petitioner alleges as follows:
1.

Petitioner is an Idaho licensed driver who resides in Bonner County,
Idaho. Petitioner asserts that his Requestfor Administrative Hearing was
timely and otherwise properly filed.

2.

Petitioner also seeks declaratory relief to the effect that said Notice of
Untimely Requestfor Hearing is contrary to Idaho statutory and IDAPA

provisions. The denial of his right to a hearing as prescribed by statute
and IDAPA rules constitutes a denial of due process and equal protection
I'

because he was not allowed a hearing before expiration of his temporary
driver's license/permit in accordance with the provisions ofldaho Code §
18-8002A and other relevant statutory provisions. Petitioner asserts that
the Department has similarly issued other Notices of Untimely Requests
for Hearing under similar circumstances.

3.

That Petitioner was arrested and subsequently charged with the offense of
DUI, a violation of Idaho Code § 18-8004 on December 6, 2015, a

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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From : Siebe Law Offices

Fex: (208) 8B2-B769 ·

Fax : +1 (208) 332-2002

To:

"",age 4 of 19 01 /1112016 2:24 PM

Sunday. Petitioner wa~ served with a Suspension Advisory, notifying of
him of his rights under Idaho Code § 18-8002A following his arrest. A
copy of said advisory is attached hereto and incorporated herein by this
reference as "Exhibit A";
4.

That subsequent to his arrest, Petitioner submitted to a Breath Alcohol
Concentration (BAC) test on the lntoxilyzer 5000. The test results were
alleged to have been .117 and .115;

5.

That Petitioner utilizes his driving privileges to drive back and forth and
during work from his home in Sagle, Idaho, as well as for family and
medical purposes.

Any continued suspension pending determination of

this petition would result in immediate and irreparable harm to the
Petitioner as well as moot the question herein as to the propriety of the
denial of his Requestfor Administrative Hearing, as well as the denial of
an opportunity for a timely hearing;
6.

That Idaho Code§ l 8-8002A sets forth a statutory scheme for individuals
alleged to have failed an evidentiary testing to avail themselves of an
opportunity for hearing, provided that they make said request within
seven (7) calendar days. Idaho Code§ 18~8002A(7): "The request for

hearing shall be in writing and must be received by the department within
PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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From: Siebe Law Offices

Fax: +1 (208) 332-2002

To ,

Fax: (208) 882-8769

~,ge 5 of 19 01/11/2016 2:24 PM

seven (7) calendar days from the date of service upon the person of the
Notice of Suspension, and shall include which issue or issues shall be

raised at the hearing.'j;
7.

That Idaho Code § 73-109 provides as follows: "The time in which any

act provided by law is to be done is computed by excluding the first day,
and including the last unless the last is a holiday and then it is also
excluded.";

8.

That Idaho Code§ 73-108 specifies: "Holidays, within the meaning of
these compiled laws, are: Every Sunday ... ";

9.

That, IDAPA Rule 04.11.01.056 states: "Whenever statute, these or other

rules, order, or notice requires an act to be done within a certain number
of days

of a given day, the given day is not included in the count, but the

last day of the period so computed is included in the count. If the day the
act must be done is Saturday, Sunday or a legal holiday, the act may be
done on the first day following that is not a Saturday, Sunday or a legal

holiday ... " (Emphasis provided);
10.

That IDAPA 39.02.72.010.03 defines business days as: "All days of the
week except Saturday, Sunday, and legal holidays as defined by Section
73-108; Idaho Code.";

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
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From: Siebe Law Offices

Fax : (208) 882-8769

11.

To:

Fax : +1 (208) 332-2002

"'~ge 6 of 19 01 /1112016 2:24 PM

That, Petitioner's request was timely, notwithstanding a literal
interpretation of the provisions of Idaho Code § l 8-8002A(7), in that he
was arrested on a Sunday, a day on which the Idaho Transportation
Department was closed and which is not included in any statutory or rule
calculation given above. The ordinary completion of the seven (7)
calendcµ- day calculation period would also fall on a Sunday, defined as a
holiday. Therefore, his counsel filed the administrative hearing request
on the last day of the time period available to him to make any such
request.

WHEREFORE, Counsel respectfully requests as follows:
1. That the Court issue a stay of the suspension of the petitioner's driving

privileges so that Petitioner can drive pending resolution of the issues in this

Petition for Review, given that immediate and irreparable hann will follow if
l

he is riot allowed to drive pending the same as well as the fact that a
' continued suspension would render the issues herein moot;
2. That the Court set a briefing schedule and set a hearing date on said issue;
3. That the Court void the action in the form of the Notice ofUntimely Request

for Hearing by the Idaho Transportation Department;

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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From : Siebe Law Offices

Fax: +1 (208) 332-2002

To:

Fax: (20B) B82-8769

~age 7 of 1901/11/20162:24 PM

CERTIFICATION OF COUNSEL
STATE OF IDAHO

)

: ss.
County of Kootenai

)

COMES NOW Attorney, James E. Siebe, the undersigned, being first duly
sworn under oath) deposes and says:
1.

That he served a copy of the foregoing petition by fax addressed to the
Department as follows:
Driver Services
Idaho Transportation Dept.
P.O. Box 7129
Boise, ID 83707-1129
Facsimile (208) 332~2002
Counsel will take steps to accomplish formal service;
2. That no transcript is requested; and
3. That no record exists other than Petitioner's Request for Administrative

Hearing and the Notice of Untimely Requestfor Hearing attached hereto,
and therefore, no record is necessary.
DATED this / /

PETITION FOR ruDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF

day of January, 2016.

7
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i" From: Siebe Law Offices

Fax: (208) 882-8769

To:

Fax: +1 (208) 332-2002

~age 8 of 19 01/1112016 2:24 PM

4. That the Court find that Defendant was denied due process by failure of the

Department to provide him a timely hearing (properly requested) in
accordance with the provisions of Idaho Code§ 18-8002A and other notions
of due process, equal protection and fundamental fairness;
5. That the Court declare that the policy of the Department to determine that
filings not literally made within seven (7) calendar days of the date of the
arrest are untimely is unwarranted, and contrary to statute; rule and the
Constitution of the United States and State of Idaho;
6. That Petitioner be awarded costs and attorney's fees pursuant to Idaho Code
§ 12-117 as appropriate for bringing this petition to judicial review;

7. For any and all other such further relief that is reasonable on the premises.
Petitioner reserves the right to amend this petition, as well as to address
all necessary relevant issues in the briefing.
DATED this _jJ_ day of January, 2016.

SIEBE LAW OFFICES PLLC

PETITION FOR JUDICIAL REVIEW,
MOTION FOR STAY AND REQUEST FOR
DECLARATORY RELIEF
Jesse L. Herrman vs State of Idaho
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Fax: +1 (208) 332-2002

To:

Fax: (208) 882-8769

~ Notice of Suspension for Failure of Evidentlary Testing

~TD 3814 • (Rev, 04-14)
Supply# 0196B0909
~

l ... r ...
LaslNemo

s z. z..

Flrnl

r'°I.O't'>'i r'I! "I 1
D~le of Birth

Mlddlll

Malling Addre$s
Stale

.. :

6'3itt,>IZip

cZSo#-3~
_,,,--...!...:--'--- Citation#

Tlme of Aries(

~ IJ~l1D'

01lver's l.lcense Number

:rf)

_ ·-- ·,' .

Data or Anesi

County or Arrool

/I/, 11,,~ 7..,.r 11ve
c:1ty

.S

DR# / c3 ?1'5 h'/S

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

St11te

~'I

License Class

Operating CMV? D Yes
Ill No
Transporting Ha;zmat? D Yes
II No

. . , _. ..$ us.pe.nsion ·Adv.isQry

I. I have reasonable ground5 to believe that you were driving or were in actual physical co.ntrol of a motor vehicle while under the
influence of alcohol, drugs, or other intoxicating substm16es. You are required by Law to take one or more eviden:ti,ary test(s) to
determine the concentration of alcohol or Ute presence of drugs or other intoxicating substances in your body. After submitting to
the test(s) you may, when practical, at your own expense, have additional test(s) made by a persoa of:your own choosing. You do
not have the right to talk to a lawyer before taking any evidentia.ry test(s) to determine the alcohol concentration or presence of
drugs or other intoxicating substances in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollai·s ($250).
B. You have the right to submit a written request within seveh (7) days to the Magistrate Court of kol'>+r-/1r:1;
County fo1' a
bearing to show cause why you refused to submit to or failed to complete and pass evidenti!.II}' testing and why your driver's
license should not be suspended.
C. Jf you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and' your license will be
suspended with no d1iving priwileges for one {l) year !f this is your first refusal; and two (2) years if this is your second refusal
withil1 ten (10) years (unless you meet the provisions of paragraph 4 below.)
3. If you take and fail t11e evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
A. I wili serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the Date of Service cin this
notice suspending your driver's license or driving privileges. If this is your fast failure ofan evidenfiary test within the last five
(5) years, you.- driver's license or driving privileges wrn be suspeoclecl for ninety (90) days with absolutely no driving privileges
of aoy kind during the first thirty (30) duys. You may request i.:esnicted non-commercial d1ivi)1g privileges for the ren1aining
sixty (60) days ofUw suspension. Restricted driving privlleges will not alJow you to operate a commercial motor vehicle. lfthis
is noi your fm;t failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will bi;:
suspended for one (l) year with no driving privileges of any kind dming UrnL period (unless you meet the provisions of ·
paragraph 4 below.)
B. You have the right to an admjnistrativc hearing on the-suspension before the Idaho Transportntlou Department to show cause
why yoi1 failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writi.llg
and re<;eived by the department within seven (7) calendar days from the Date of Service on this NOTICE OF SUSPE/VSTON.
You also have the right to judicial review of the Hearing-Offi.ce1·1s decision.
4. If you are admitted to a problem solving court program and have served at least forty~five (45) days ofan absolute suspension of
driving privileges, you may be eligible for a restricted pennit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evidentiary
test(s), your driving privileges are hereby su~ended per #3 above,
commencing thirty (30) days from the date of service on this notice.
Ifa blood or urine test:' was administered, the department may serve a
Notice ofSuspe11Sion upon receipt of the test results,
Thfs Suspen:slon for Fai/1.ma orBefusal of.the Evldentiary Test(s) is separate.from any other $u$p~nsio.n . .
· ·o rdered by,the Court. -:Please referto tf/e :baok of this Suspension -Notice for mor.e Information ..

--

.

'

,.

•.

I

•

Pink Copy _. t~ Court

Golaenrod Copy - to Driver
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From: Siebe Law Offices

Fax: (20B) 882-8769

Fax: +1 (208) 332-2002

To:

"'~ge 12of 1901/11/2016 2:24 PM

(·~\

( '

:SIEBE LAW OFFICES, PLLC
JAMES E. SIEBE, ISBN 2362
608 Northwest Blvd., Ste. 101
Coeur d'Alene, ID 83814
Phone: (208) 765-8188
Moscow: (208) 883-0622

Fax:

(208) 882-8769
STATE OF IDAHO TRANSPORTATION DEPARTMENT

)
) License/Identification:
Idaho D.L.
)
) File No:
)
)

IN THE MATTER OF THE
SUSPENSION OF THE
DRIVER'S LICENSE OF:

JESSEL; HERRMANN,

) REQUEST FOR ADMINISTRATIVE
) HEARJNG

Respondent.

COMES NOW Respondent, Jesse L. Herrmann, by and through his attorney of
record, and pursuant to Idaho Code Section §18-8002(A)(7), hereby requests an
administrative hearing on the proposed suspension of Respondent's driving privileges.
In making this request, Respondent reserves any objections he may have to such a
proceeding under the Idaho Code, the United States and Idaho Constitutions, and the
Idaho Rules of Evidence.
i · · Is~ties to b~ raised at

the hearing include, but may not be limited to, the

following:'
1.

All potential issues set forth in Idaho Code Section § 18-8002A(7);

REQUEST FOR ADMINISTRATIVE HEARING
Jesse L. Herrman vs State of Idaho
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From: Siebe Law Offices

2.
~

Fax: +1 (208) 332-2002

To:

Fax: (208) 882-8769

""'-tge 13of 19 01/1112016 2:24 PM

The arresting officer failed to comply with the procedures set forth in
,

3~1:

Idaho Code Section §18-8002A; and
The-equipment used to test Respondent's breath is unreliable and has not
been maintained in accordance with applicable state law.

Respondent hereby requests,:.in order to properly prepare for hearing, copies of
the following:

1.

All documents and records relating to the calibration, certification,
approval, and quality control of equipment utilized to perform any tests
for blood alcohol concentration on Respondent;

2.

All rules, forms and any other documents pertaining to administrative
suspension rules, procedures, or standards described in Idaho Code
Section §18-8002.A.(3); and

3.

Copies of any and all p'olice reports, statements, written memoranda and
access to any records (video or audio) otherwise discoverable pursuant to
Rule 16, Idaho Criminal Rules.

Respondent expressly reserves the right to raise any other issues after the
discovery process is complete.
Respondent's date of birth is

Respondent's date of arrest was

December 6, 2015. Respondent can be reached c/o James E. Siebe at (208) 765-8188
during normal daytime hours.
;

; !,

REQUEST FOR ADMINISTRATIVE HEARING
Jesse L. Herrman vs State of Idaho
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From: Siebe Law Office.s

Fax: +1 (20B) 332-2002

To:

Fax: (2.08) B82-B769

"age 14of 1901/11/2016 2:24 PM

'

( '

DATED this

_j_J_ day of December, 2015.
SIEBE LAW OFFICES

CERTIFICATE OF SERVICE

fl/-

I hereby certify that on the
day of December, 2015, I served a true
and correct copy of the foregoing ~ e n t by the method indicated and addressed
to the following:

Driver Services
Idaho Transportation Department
P.O. Box 7129
Boise, ID 83707-1129

REQUEST FOR ADMINISTRATIVE HEARING
Jesse L. Herrman vs State of Idaho

- - U.S. Mail
_ _ _ HandDe ivery
night Mail
_ _ _ Facsimile (208) 332-4124
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From: Siebe Law Offices

FaK: +1 (208) 332-2002

To:

FaK : (208) 882-8769

?age 16of 19 01/11/2016 2:24 PM

(

IDAHO TRANSPORTAT ION DEPARTMENT
Division of Motor Vehicles
P.O. Box 7129 61 8oise1D 83707-1129

50053
dmv.idaho.gov

PHONE:

DECEMBER 14, 2015

JESSE LEROY HERRMANN
522 N BOYER AVE

SANDPOINT

(208) 334-8736

ID

83864

LIC#: QK312649I
FILE#: 615002504437
DOB:

NOTICE OF UNTIMELY REQUEST FOR HEARING
YOUR REQUEST FOR AN .ADMINISTRATIVE HEARING REGARDING YOUR
ADMINISTRATIVE LICENSE SUSPENSION HAS BEEN DENIED. ACCORDING TO
IDAHO CODE 18 - 8002A, A HEARING ~EQUEST MUST BE RECEIVED BY THE
DEPARTMENT NO LATER THAN (7) CALENDAR DAYS AFTER THE DATE OF SERVICE
OF THE NOTICE OF SUSPENSION. YOUR REQUEST WAS NOT RECEIVED WITHIN THE
STATUTORY SEVEN DAYS.
YOUR SUSPENSION FOR FAILING Al'l EVIDENTIARY TEST WILL BECOME EFFECTIVE
JANUARY 05, 2016 , FOR A PERIOD OF 90 DAYS
YOU MAY APPEAL THE
DENIAL OF YOUR HEARI NG TO THE DI STRICT COURT FOR A JUDICIAL REVIEW
WITHIN 28 DAYS FROM THE DATE OF THIS NOTICE .

JAMES E SIEBE

ATTORNEY AT LAW/

PORM 826

5 085 3
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From: Siebe Law Offices

,.

Fax: +1 (208) 332-2002

To.

Fax: (208) 882-8769

"",ge 18of 1901/11/2016 2:24 PM

SIEBE LAW OFFICES, PLLC
MAIN OFFICE
608 Northwest Blvd., Ste 101
Coeur d'Alene, ID 83814

Phone:208-765-8188
Fax: 208-882-8769

MOSCOW OFFICE
202 E. Second Street
Moscow, ID 83843
Phone: 208-883-0622

FACSIMILE TRANSMISSION
o Urgent
Date:

o For Review o Please Reply

IDecember 14, 2015 IPages Sent (including cover sheet): I4

Sent to facsimile number:
Please deliver to:
RE:

o Please File

I(208) 332-4124

IIdaho Transportation Department, Drivers Services

In the Matter of the Driving Privileges ofJesse L. Herrmann
ITDFileNo.
Driver's License Number:

Message:

Attached please find a Request for Administrative Hearing.
Thank you,
Corie Carns
Paralegal for James E. Siebe

If you do not receive all pages or they are unclear, please call the above listed number.
The /1ifonnatiD11 co11ia/11ed in this facsimile ls co1rjld1111tial lnformaJJ011 or atiomoy Work product or both
,m,:I Is for i/1e Ellclusiya m,e of the ir,t,mded /'ecipi1mi listed abo-ve. Any reading, dlscfosure, use, or roproductlon ofthis
co1111111micatlon otl1tr ti/an by the lnle11ded recipient ls prohihlred. I/you /111116 receiw!il th/., ctJ1n111unicatio11 In ~rror,
plea.re nolljj, 11s at ilte rrumber above immediately a11d retur,i Illa commun/(!{Jt/tJn to us via CJ.S. mail

,

'
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From: Siebe Law Offices

Fax: (208) 882-8769

:' 12/15/2015

Fax: +1 (208) 332-2002

To:

'?age 19of 1901/1112016 2:24 PM

{ ' ·· 11- Fax Message Transmission Resultto+1 (208) ~ .-

14- Sent

Fax Message Transmission Result to +1 (208) 332-4124 .. Sent
1 message
RingCentral <servlce@ringcentral.com>
To: Siebe Law Offices <j.siebe@moscow.com>, Siebe Law Offices <siebelaw@gmail.com>

Mon, Dec 14, 2015 at 1:57 PM

Fax Transmission Results

Here are the results of the 4-page fax you sent from your phone number (208) 883-0622, Ext. 104:

Name

Phone Number

Idaho Department of
Transportatlon
.
.
" : '.

+1 (208) 332-4124 Monday, December 14, 2015 at01 :56 PM

Date and Time

Result
Sent

Yourfax(es) included the fol/owing flle(s}, which were rendered into faxrormatfortransmlsslon:

Fi!afllame

Result

Herrmann, Request for ITD Hearing.pdf

Success

' :

Jesse
L. Herrman vs State of Idaho
Docket No. 44379
https:1/mall
.google.com/rnail/u/fJ.l?uc2&1k=2c5441fe16&view=pt&search=lnbox&th=151a27f2edOeb200&sim
1=151a2712ed0eb200
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INBOUND NOTIFICA rION : FAX RECEIVED SUCCESSFULLY

From: Siebe Law Offices

Fax: +1 (208) 332-2002

To:

Fax: (208) 882-8769

DU, .. , ION
1800

REMOTE CSID
6506556633

TIME RECEIVED
January 11, 2016 3:57:28 PM MST

**
PAGES
19

STATUS

Received

Page 1 of 19 01/11/2016 2:24 PM

SIEBE LAW OFFICES, PLLC
MAIN OFFICE
608 Northwest Blvd., Ste 101
Coeur d'Alene, ID 83814
Phone: 208-765-8188

MOSCOW OFFICE
202 E. Second Street
Moscow, ID 83843
Phone: 208~883-0622

Fax: 208-882-8769

FACSIMILE TRANSMISSION
o Urgent

o For Review o Please Reply

Date: ] January 11, 2016
Sent to facsimile number:
Please deliver to:

RE:

o Please File

I Pages Sent (including cover sheet): I 19
I (208) 332-2002

IIdaho Transportation Department, Drivers Services

In the Matter of the Driving Privileges of Jesse L. Herrmann
ITD File No.

Driver's License Number:
Message:

Attached please find a Petition for Judicial Review, Motion for Stay
and Request for Declaratory Relief.
Thank you,
Corie Cams

Paralegal for James E. Siebe

If you do not receive all pages or they are unclear, please call the above listed number.
Tlt e informo/i(111 conlai1111d ;,, lhisf«CJ·l111ife Is conjitl,wtial lnformation or attorney worltprod11r:tor both
and Is for tile l!iXcluslve use o/the i11t1mdad reclpie111 listed qbove. Any r1111d/11g, discJowre, use, or reprodne1io11 of this
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRlCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CV

JESSEL. HERRMANN,

) Case No. 2016-00000371
)
)

)
) ORDER GRANTING
) DISQUALIFICATION

Petitioner,

vs.

)

STATE OF IDAHO,
TRANSPORTATION DEPARTMENT

)
)
)

Respondent.

)
)

This Matter having come before the Court pursuant to Motion by the Petitioner,
the Court having considered the same, and good cause appearing therefor:
IT IS HEREBY ORDERED that Honorable John T. Mitchell should be and

hereby is disqualified without cause.
DATED this [3f'-day of January, 2016.
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From;SieiJan.13. 2016c: 1:35P~

Mitrhel l, Haynes, Friedlander, Peteuaa
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CERTIFICATE OF SERVICE
I hereby certify that on the J..3.__ day of January1 2016, I served a true and
correct copy of the foregoing document by the following method, addressed to the
following:
_ _ U,S.Mail
_ _ Hand Delivery
.
Overnight Mail
Facsimile (208) 332-4124

Driver Services
Idaho Transportation Dept.
P.O. Box 7129
Boise, ID 83707-1129

"F-

Jam.es E. Siebe
608 Northwest Blvd.t Suite 101
Coeur d'Alene, ID 83816-9000

- ~ U.S.Mai1
_ _ Hand Delivery
Overnight ,Mail
·
+-Facsimile (208) 882-8769
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SUSAN K. SERVICK
Special Deputy Attorney General
618 North 4 th Street
Coeur d'Alene, Idaho 83 814
Phone: (208) 667-1486
Fax: (208) 667-1825
ISBN 3443
Attorney for Respondent Idaho Department of Transportation

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
CASE NO. CV16-0371

JESSE LEROY HERRMANN,
Petitioner,

AFFIDAVIT OF AMY KEARNS

vs.
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent.
STATE OF IDAHO
County of Ada

)
)ss.
)

AMY KEARNS, being first duly sworn upon oath, deposes and states as follows:
1.

I am employed by the Idaho Department of Transportation (ITD) as the Acting Driver

Services Manager; I am competent to testify to the matters herein and do so of my own
personal knowledge.
2.

As part of my job duties, I have access to the business records of ITD including the

driver's license information regarding Idaho drivers. I have reviewed the records of Jesse
Leroy Herrmann records and found the following information:
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3.

On December 6, 2015, Jesse Leroy Herrman (Herrmann) was arrested for Driving

Under the Influence by Sgt. B. Reed in Kootenai County, Idaho. Herrmann was given an
evidentiary breath test. Herrmann's results were .117/.115.

Prior to the evidentiary

testing the Notice of Suspension was read to Herrmann and he was provided with a copy
of the Notice. A true and correct copy of the Notice of Suspension is attached hereto as
Exhibit A. Pursuant to Idaho Law and the Notice of Suspension, Herrmann had seven
(7) calendar days to request a hearing from the Department of Transportation (ITD). See
Exhibit A.
4.

Herrmann did not request an administrative hearing to contest his license

suspension by ITD within seven (7) calendar days as required by law and the Notice of
Suspension.
5.

The first notice ITD received indicating that Herrmann wanted to contest the

license suspension was a fax from Herrmann's attorney, James E. Siebe with a Request
for Administrative Hearing. The fax was received by ITD on December 14, 2015. A true
and correct copy of the fax inbound notification is attached as Exhibit B.
6.

On December 14, 2015, ITD sent a Notice of Untimely Request for a Hearing to

Herrmann. A true and correct copy of this notice is attached as Exhibit C.
7.

On or about January 11, 2016, Herrmann's attorney filed a Petition for Judicial

Review which is currently before this Court.
8.

ITD respectfully requests that the Petition for Judicial Review be dismissed

because the request for an ALS hearing was untimely and because the Petitioner for
Judicial Review has failed to exhaust his administrative remedies.
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Dated January

~O , 2016

~

Q
AMYKE
~

SUBSCRIBED AND SWORN before me this

S

-:day ofJQ.nUW.J 2016.

cJ.a

Notary Public for Id~
Residing at:/1-da (/cJU/1 ~
My commission expires:-¥~~?-/0

CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of the AFFIDAVIT OF AMY KEARNS
was transmitted January _ _ 2016 by the following method, to:
James E. Siebe
608 Northwest Blvd., Ste 101
Coeur d'Alene, ID 83814
Fax: 208 882-8769

Fax
US Mail

Susan K. Servick
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Si ATE Of IDAOHOOTEttt..l~S'.i
COUNTY Of K
FILED:

101~ JUN -2 ~H

a~ 21

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)

JESSEL. HERRMANN,

)

Petitioner,

)
)

)
)

vs.
S'rATE OF IDAHO,
TRANSPORTATION DEPARTMENT,
Respondent.

_ __________

Case No. CV-2016-371
MEMORANDUM OPINION ON
PETITION FOR REVIEW

)
)
)
)
)
)

I. BACKGROUND
The Petitioner, Jesse L. Herrmann ("Herrmann''), was arrested and charged
with driving under the influence of alcohol on Sunday, December 6, 2015. (Pet. for
Judicial Review, Mot. for Stay and Req. for Declaratory Relief, p. 2.) Herrmann was
served with a Notice of Suspension for Failure of Evidentiary Testing advising him
that his driving privileges would be suspended through the Idaho Transportation
Department ("ITD"), unless he filed a written request for an administrative hearing.
In the Notice of Suspension, Herrmann was advised that he had to file his request
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for an administrative hearing on his license suspension before the ITD, and that
any request "must be made in writing and received by the department within seven
(7) calendar days from the Date of Service on this NOTICE OF SUSPENSION."
(Pet'i·'s Ex. A (Notice of Suspension) (bold and capitalization in original).)
Herrmann requested an administrative hearing to contest his license
suspension by facsimile. The request was sent to and received by ITD on Monday,
December 14, 2015. That same day, ITD sent a Notice of Untimely Request for
Hearing to Herrmann. In that document, ITD advised Herrmann that his request
for a hearing had not been received within the statutory seven days, and that his
request for hearing was denied based on its untimeliness. (Pet'r's Ex. C (Notice of
Untimely Request for Hearing).)
On January 11, 2016, Herrmann filed this Petition for Judicial Review,
Motion for Stay and Request for Declaratory Relief with this Court. Herrmann asks
this Court to "void the action in the form of the Notice of Untimely Request for
Hearing by the Idaho Transportation Department" and "declare that the policy of

the Department to determine that filings not literally made within seven (7)
calenda1· days of the date of the arrest are untimely is unwarranted, and contrary to
statute; rule and the Constitution of the United States and State of Idaho." (Pet. for
Judicial Review, Mot. for Stay and Req. for Declaratory Relief, p. 5-6.)
On March 28, 2016, ITD filed a Motion for Summary Judgment and a
Memorandum in Support of Motion for Summary Judgment. ITD argues that
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Herrmann did not request an administrative hearing within "7 calendar days" as
required by I.C. § 18-8002A(7) and, as a consequence, his request for a hearing was
properly denied. (Mem. in Supp. of Mot. for Summ. J., p. 2.)
Oral argument on ITD's Motion was heard by this Court on May 6, 2016.
Susan K. Servick argued on behalf of ITD. James E. Siebe argued on behalf of
Herrmann. At the outset of the hearing, this Court questioned counsel about
whether ITD's Motion for Summary Judgment was dispositive of the issues
presented in Herrmann's Petition for Judicial Review. Counsel agreed that this
Court's decision on ITD's Motion would resolve the case, resulting in this Court
either dismissing Herrmann's Petition for Judicial Review, or remanding it to the
agency for a hearing on Herrmann's license suspension. As a result, this Court
indicated it would treat the Motion as dispositive of Herrmann's Petition, and that
the ultimate burden of proof would be on Herrmann. See Wheeler u. Idaho Dept. of

Health and Welfare, 147 Idaho 257, 260, 207 P.3d 988, 991 (2009).

II. STANDARD OF REVIEW
When a district court evaluates a petition for judicial review, it does so in an
appellate capacity. Burns Holdings, LLC u. Madison County Bd. of County Com 'rs,
147 Idaho 660, 662, 214 P.3d 646, 648 (2009); see I.R.C.P. 84. A party aggrieved by
final agency action or by a final agency order has the right to appeal. I.C. § 675270. On appeal, this Court's standard of review is described as follows:
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(2) When the agency was not required by the provisions of this chapter or by
other provisions of law to base its action exclusively on a record, the court
shall affirm the agency action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure; or
(d) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part,
and remanded for further proceedings as necessary.
(3) When the agency was required by the provisions of this chapter or
by other provisions of law to issue an order, the court shall affirm the
agency action unless the court finds that the agency's findings,
inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a
whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in
part, and remanded for further proceedings as necessary.
(4) Notwithstanding the provisions of subsections (2) and (3) of this
section, agency action shall be affirmed unless substantial rights of the
appellant have been prejudiced.
LC. § 67-5279.

Additionally,
The validity or applicability of a rule may be determined in an action
for declaratory judgment in the district court, if it is alleged that the
rule, or its threatened application interferes with or impairs, or
threatens to interfere with or impair, the legal rights or privileges of
the petitioner.
I.C. § 67-5278.
Because this is an appeal, "[i]t is the burden of the party contesting the
agency's decision to show how the agency erred in a manner specified under I.C. §
67-5279, and to establish that a substantial right has been prejudiced." Wheeler v.

MEMORANDUM OPINION
JessePETITION
L. Herrman vs State
of IdahoREVIEW
ON
FOR

-4-

Docket No. 44379

76 of 95

Idaho Dept. of Health and Welfare, 147 Idaho 257, 260, 207 P.3d 988, 991 (2009).

On appeal, error will not be presumed, rather "the party alleging error has the
burden of showing it in the record." VanderWal v. Albar, Inc., 154 Idaho 816, 822,
303 P.3d 175,181 (2013).

III. ANALYSIS

A.

ITD e1·red in finding that Herrmann's Request for an Administrative
Hearing was Untilnel~
Where an individual's driving privileges are suspended by ITD for driving

while under the influence of alcohol, Idaho Code §18-8002A(7) governs the process
for requesting an administrative hearing on the suspension. That provision reads
as follows:
A person who has been served with a notice of suspension after
submitting to an evidentiary test may request an administrative
hearing on the suspension before a hearing officer designated by the
department. The request for hearing shall be in writing and must be
received by the department within seven (7) calendar days of the date of
service upon the person of the notice of suspension, and shall include
what issue or issues shall be raised at the hearing. The date on which
the hearing request was received shall be noted on the face of the
request.
I.C. § 18-8002A(7) (italics added).
Herrmann contends that ITD erred in finding that his request for a hearing
was untimely. (Pet. for Judicial Review, Mot. for Stay and Req. for Declaratory
Relief p. 5.) Herrmann's argument is premised on the fact that the seventh
calendar day, the day on which his request was purportedly due, was a Sunday. Id.
Herrmann contends that pursuant to I.C. §§ 73-109 and 73-108 Sunday is

MEMORANDUM OPINION
JessePETITION
L. Herrman vs StateFOR
of IdahoREVIEW
ON

-5-

Docket No. 44379

77 of 95

considered to be a holiday, and therefore he had until Monday, December 14, 2015,
to submit his request for a hearing, which he did. Id. at 4-5. Herrmann also cites
ID APA Rules 04.11.01.056 and 39.02. 72.010.03 in support of his position that if an
act is required to be done within a certain number of days, ITD's own rules state
that the last day of the period is included in computation of the tim_e period, unless
the last day is a Sunday, in which case the act may be done on the following
Monday (assuming Monday is not a legal holiday). Id. at 4.
In opposition to Herrmann's argument, ITD contends that it did not err in
finding that Herrmann's request for an Administrative Hearing was untimely
because it was received on Monday, December 14, 2015, the eighth calendar day
following his suspension. (Mero. in Supp. of Mot. for Summ. J., p. 6.) ITD argues
that I.C. § 18-8002A(7) clearly requires a request for a hearing to be received by the
department within seven (7) calendar days of the date of service of the notice of
suspension. Id. at 4-5. ITD maintains that because the statutory language is clear,
it is unnecessary for this Court to engage in statutory interpretation and that I.C.

§§ 73-109 and 73-108 are inapplicable. Reply and Objection to Mot. to Strike, p. 5-6.
ITD contends that I.C. §§ 73-108 and 73-109 "do not treat the direct issue in this
case as to when a hearing request must be received by ITD." Id. at 5. Moreover,
ITD argues that the rationale behind the enacted of I.C. §§ 73-108 and 73-109 (i.e.,
"because ... county offices in this state are closed on Saturday [and Sundays] for
the transaction of business") do not apply since "Hearing Requests can be and are
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received at any time by fax or email." Id. at 6. Additionally, ITD contends that its
interpretation ofl.C. § 18-8002A(7) (as set forth in IDAPA Rule 39.02.72.100.02 and
as applied in Herrmann's case) should be deferred to by this Court because it is a
reasonable interpretation and "the statutes cited by Herrmann do not treat the
precise issue in this case." Id. at 5.
LC. § 18-8002A(7) requires a request for an administrative hearing of a
license suspension to be received by the department "within seven (7) calendar days
of the date of service upon the person of the notice of suspension." I. C. § 188002A(7). Idaho Code, Title 73, Chapter 1, governs the construction of Idaho
statutes. LC. § 73-113 reads as follows:
CONSTRUCTION OF WORDS AND PHRASES. (1) The language of a
statute should be given its plain, usual and ordinary meaning. Where a
statute is clear and unambiguous, the expressed intent of the
legislature shall be given effect without engaging in statutory
construction. The literal words of a statute are the best guide to
determining legislative intent.
(2) If a statute is capable of more than one (1) conflicting construction,
the reasonableness of the proposed interpretations shall be considered,
and the statute must be construed as a whole. Interpretations which
would render the statute a nullity, or which would lead to absurd
results, are dis/avored.
(3) Words and phrases are construed according to the context and the
approved usage of the language, but technical words and phrases, and
such others as have acquired a peculiar and appropriate meaning in
law, or are defined in the succeeding section, are to be construed
according to such peculiar and appropriate meaning or definition.
I.C. §73-113 (italics added).
The principles of statutory interpretation set out in LC.§ 73-113 are
reinforced by case law. The Idaho Supreme Court has stated:
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The objective of statutory interpretation is to derive the intent of the
legislative body that adopted the act. Statutory interpretation begins
with the literal language of the statute. Provisions should not be read
in isolation, but must be interpreted in the context of the entire
document. The statute should be considered as a whole, and words
should be given their plain, usual, and ordinary meanings. It should be
noted that the Court must give effect to all the words and provisions of
the statute so that none will be void, superfluous, or redundant. When
the statutory language is unambiguous, the clearly expressed intent of
the legislative body must be given effect, and the Court need not
consider rules of statutory construction.
State v. Schulz, 151 Idaho 863, 866, 264 P.3d 970, 973 (2011) (italics added).

In considering Title 73, Chapter 1 of the Idaho Code, as a whole, the
legislature expressed a clear intent to treat Sundays as holidays, and to exclude
Sundays from the computation of time in which an act provided by law is to be done
if the last day on which it is to be done is a Sunday. I.C. § 73-109 states "[t]he time
in which any act provided by law is to be done is computed by excluding the first
day, and including the last unless the last is a holiday and then it is also excluded." ·
(italics added). "Holidays, within the meaning of these complied laws, are: Every
Sunday ...." I.C. § 73-108 (italics added). It is clear the legislature intended courts
to give effect to the plain, unambiguous language of a statue providing for a
statutory time period in which an act must be done. See I.C. § 73-113. However,
equally clear is the legislative intent that courts consider the provisions of I.C. §§
73-108 and 73-109 in computing the statutory time period set forth in any Idaho
Code provision.
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11,D contends that LC. §§ 73-108 and 73-109 are immaterial for two reasons.
First, ITD maintains that the rationale behind the enacted of LC. §§ 73-108 and 73109 are inapplicable because ITD has arranged for hearing requests to be received
by fax or email during the weekends. Reply and Objection to Mot. to Strike, p. 6.
Second, ITD argues that its interpretation of the seven day statutory period set
forth in I.C. § 18-8002A(7) is not only consistent with the plain language of the
statue, but is also reasonable in light of the fact that "the statutes cited by
Herrmann do not treat the precise issue in this case," and therefore should be given
deference. Id. at 5.
ITD's first argument is unpersuasive. It is undisputed that the rationale
behind the enactment of I.C. §§ 73-108 and 73-109 (as well as I.R.C.P. 6(a) and
I.C.R. 45, which impose similar rules for the computation of time) is the historic
closure of county offices on Sundays (as well as Saturdays). See Cather v. Kelso, 103
Idaho 684, 688, 652 P.2d 188, 192 (1982). The purpose behind statutes and rules
governing the computation of time when the last day of a statutory time period falls
on a weekend or legal holiday "has been expressed as a common sense approach to
the problem [that] establish[es] a uniform system of computing time for the
convenience of both the court and the litigants." See id. at 686, 652 P.2d at 190
(italics added).
Although ITD can receive hearing requests via fax or email on weekends and
holidays, ITD, like other government offices, is not open or staffed with employees
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on those days to process such requests. See IDAPA Rule 39.02.72.010.03 (defining
business days as "[a]ll days of the week except Saturday, Sunday, and legal holidays
as defined by Section 73-108, Idaho Code."). Consequently, requiring a request for
an administrative hearing to be submitted on a Sunday instead of on the following
Monday has no practical effect, and, in fact, creates a different approach that is at
odds with criminal, civil, and administrative rules in Idaho, as well as the Idaho
Code itself. See I.C.R. 45; I.R.C.P. 6(a); IDAPA Rule 04.11.01.056; I.C. §§ 73-108 and
73-109. Not only does such an approach inconvenience those making such a
request, but it also creates a trap for the unwary.
Further, ITD's interpretation of LC. § 18-8002A(7) is not subject to deference
because its interp1·etation is not reasonable and the statutory language found in I.C.

§§ 73-108 and 73-109 expressly addresses the computation of time when the last
day of the statutory period falls on a Sunday. To determine the appropriate level of
deference that a court should give to an agency's construction of a statute, a four
prong test has been established in Idaho. See Preston v. Idaho State Tax Comm 'n,
131 ldaho 502, 504, 960 P.2d 185, 187 (1998).
First, the court must determine if the agency has been entrusted with
the responsibility to administer the statute at issue. Second, the
agency's statutory construction must be reasonable. Third, the court
must determine that the statutory language at issue does not expressly
treat the precise question at issue. Finally, under the fourth prong of
the test, a court must ask whether any of the rationales underlying the
rule of deference are present. If the underlying rationales are absent
then their absence may present reasons justifying the court in
adopting a statutory construction which differs from that of the
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agency. If the four-prong test is met, then courts must give
considerable weight to the agency's interpretation of the statute.
Id. (internal quotation marks omitted).

It is undisputed that ITD has been entrusted with the responsibility of
administering LC. § 18-8002A. See I.C. § 18-8002A(10). However, ITD has not met
the second or third prong of the test outlined in Preston. The second prong requires
that the agency's statutory construction be reasonable. "Deference is not
appropriate when an agency interpretation is so obscure and doubtful that it is
entitled to no weight or consideration." Preston, 131 Idaho at 505, 960 P.2d at 188
(internal quotation marks omitted). An agency's interpretation is unreasonable
where it creates a unique and distinct system for calculating time that varies from
every other way of calculating time. The Idaho Supreme Court has previously
expressed support in this context for a system that establishes "a uniform system of
computing time for the convenience of both the court and the litigants." Kelso, 103
Idaho at 686, 652 P.2d at 190 (discussing I.R.C.P. 6(a)). An interpretation that
creates a unique, shorter time calculation is not reasonable.
Similarly, ITD has not met the third prong of the deference test because, as
discussed above, LC. §§ 73-108 and 73-109 expressly address the precise question at
issue. "An agency construction will not be followed if it contradicts the clear
expression of the legislature." Hamilton ex rel. Hamilton v. Reeder Flying Serv., 135
Idaho 568, 572, 21 P.3d 890, 894 (2001). ITD's interpretation of the seven day
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statutory period provided for in LC.§ 18-8002A(7) directly contradicts the clear
intent of the legislature as expressed in LC. §§ 73-108 and 73-109.
Additionally, the validity of an agency's interpretation of a statutory time
period provided for in a statute that the agency has been entrusted to administer
has been addressed by courts in Idaho. In Page v. McCain Foods, Inc., 145 Idaho
302, 179 P .3d 265 (2008), the Idaho Supreme Court addressed the issue of whether
the Industrial Commission's interpretation and application of the statutory twenty
day time period for the filing of a motion to reconsider pursuant to LC. § 72-718 was
proper. In Page, the claimant, moved the Commission for reconsideration. Id. at
311, 179 P.3d at 274. However, the Commission rejected the claimant's motion
because the Commission determined that the motion was untimely. Id. LC. § 72718 allows a party to move for reconsideration of a decision by the Commission
"within twenty (20) days from the date of filing the decision." LC.§ 72-718.
In Page, the twentieth day was July Fourth, a legal holiday. Page, 145 Idaho
at 311, 179 P.3d at-274. The claimant filed her motion for reconsideration on the
twenty-first day, July Fifth. Id. The Commission determined that the claimant's
motion was untimely under LC.§ 72-718. Id. In reversing the Commission's denial
of the motion to reconsider, the Idaho Supreme Court stated the following:
[T]he Commission has the authority to 'promulgate and adopt
reasonable rules and regulations involving judicial matters' and to the
extent the regulations are consistent with law, they are binding.
Nonetheless, the computation of time in LC.§ 72-718 is controlled by
LC. § 73-109 which provides that '[t]he time in which any act provided
by law is to be done is computed by excluding the first day, and
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statute. Also, there is case law that explicitly rejects ITD's interpretation.
Consequently, ITD's interpretation of LC. § 18-8002A(7) is not entitled to deference.
Not only is ITD's interpretation of LC. § 18-8002A(7) in conflict with I.C. §§
73-108 and 73-109, it is also contrary to IDAPA Rule 04.11.01.056 promulgated by
the Attorney General and expressly adopted by ITD. IDAPA Rule 39.02.72.003
states "[a]ll Administrative License Suspension appeals pursuant to Section 188002A, Idaho Code, shall be governed by this rule and IDAPA 04.11.01, 'Idaho Rules
of Administrative Procedure of the Attorney General,' in so far as they apply." The
Attorney General has promulgated a general rule for the computation of time that
states: "Whenever statute, these or other rules, order, or notice requires an act to be
done within a certain number of days of a given day, the given day is not included in
the count, but the last day of the period so computed is included in the count. If the
day the act must be done is Saturday, Sunday or a legal holiday, the act may be
done on the first day following that is not a Saturday, Sunday or legal holiday."
IDAPA Rule 04.11.01.056.
ITO argues that its rule, promulgated at IDAPA Rule 39.02.72.100.02,
addresses the time frame for filing a request for an administrative hearing,
rendering IDAPA Rule 04.11.01.056 inapplicable. IDAPA Rule 39.02.72.100.02
states ''[h]earing requests must be received by the Department no later than 5 p.m.
of the seventh day following the service of the Notice of Suspension. Hearing
requests received after that time shall be considered untimely. The Department
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shall deny an untimely hearing request unless the petitioner can demonstrate that
a request should be granted." Although IDAPA Rule 39.02.72.100.02 tracks the
language contained in I.C. § 18-8002A(7) (with the exception that it does not contain
the term "calendar day," and instead uses the term "seventh day") it, like LC. § 188002A(7), does not specify how the seven day period should be computed.
Consequently, by the very terms of IDAPA Rule 39.02.72.003, IDAPA Rule
04.11.01.056 is applicable to the computation of time for "[a]ll Administrative
License Suspension appeals pursuant to Section 18-8002A, Idaho Code."
Finally, if ITD were allowed to interpret and apply I.C. § 18-8002A(7) and
IDAPA Rule 39.02.72.100.02 without considering LC. §§ 73-108 and 73-109 and
IDAPA Rule 04.11.01.056, the resulting outcome would be an anomaly. In the
criminal, civil, and administrative rules in Idaho, as well as in the Idaho Code itself,
Sundays and legal holidays are excluded from the computation of time if the last
day of the period falls on such a day. See I.C.R. 45; I.R.C.P. 6(a); IDAPA Rule
04.11.01.056; I.C. §§ 73-108 and 73-109. IfITD's interpretation ofl.C. § 188002A(7) were upheld, it would create a lone exception in how time is computed
under the laws and rules of Idaho. Statutory interpretations which would lead to
nul1ification of a statute are disfavored. I.C. §73-113. The ITD's interpretation of
LC. § 18-8002A(7) would effectively nullify I.C. §§ 73-108 and 73-109.
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IV. ATTORNEY'S FEES

In his Petition for Judicial Review, Herrmann requests attorney's fees
pursuant to I.C. § 12-117. That section reads:
Unless otherwise provided by statute, in any proceeding involving as
adverse parties a state agency ... and a person, the state agency, ...
or the court hearing the proceeding, including on appeal, shall award
the prevailing party reasonable attorney's fees, ... and other
reasonable expenses, if it find that the nonprevailing party acted
without a reasonable basis in fact or law.
"Attorney's fees on appeal are proper where a party presents "arguments that are
largely incomprehensible, unreasonable, and lacking foundation in law." Morgan v.

New Sweden Irr. Dist., 160 Idaho 47, 368 P.3d 990, 998 (2016). Herrmann is the
prevailing party. However, IDT did not act without a reasonable basis in law and
this Court declines to award fees on review.
IV. CONCLUSION

ITD's denial of Herrmann's request for an administrative license suspension
hearing violates LC. §§ 73-108 and 73-109. Herrmann has established that ITD
erred in a manner specified under LC.§ 67-5279, and has established that his
substantial right to a hearing on the suspension of his driving privileges as set forth
in LC. § 18-8002A(7) has been prejudiced. Further, ITD's interpretation of I.C. § 188002A(7) and its application of IDAPA Rule 39.02. 72.100.02 in this case interferes
with and impairs the legal rights and privileges of Herrmann.
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Good cause appearing,
ITD's denial of Herrmann's Request for Administrative Hearing based on its
determination that Herrmann's request was untimely because it was not received
within the statutory seven day time period is REVERSED. This case is
REMANDED to ITD for a hearing on Herrmann's request for a hearing on his
license suspension.
ITD's int~rpretation that a request for an administrative license suspension
hearing must be filed on a Sunday is INVALID and contrary to law.

->~

Dated this _L_ day of June, 2016.

Jofueg~
District Judge
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JESSE LEROY HERRMANN,

CASE NO. CVl 6-0371

NOTICE OF APPEAL

Petitioner/Respondent,
vs.

I.AR. 17

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

Category: L(3)
Fee:
Exempt

Respondent/A ell ant.

TO: THE JESSE LEROY HERRMANN AND THE PARTY'S ATTORNEY AND THE
CLERK OF THE ABOVE ENTITLED COURT,
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellant, STATE OF IDAHO, DEPARTMENT OF

TRANSPORTATION (lTD), appeals to the Idaho Supreme Court from the Memorandum
Opinion and order dated June 2, 2016 by the Honorable John R. Stegner, presiding.
2.

That this party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders.descl'ibed in paragraph 1 above a~e appealable orders under and
pursuant to Rule 1l(a)(2) I.AR.
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J uI . l l.

t Ol o 9: , 9AM

3.

SUSANK StKVlCK

No, lj-~lj- I

r.

LI

j

A preliminary statement of the issues on appeal which the appellant then intends

to assert in the appeal: ITD contends that the District Couit should have found that the
actions of ITD in finding that the Petitioner's ALS hearing request was untimely was
co11·ect and pursuant to Idaho law." Pl'ovided, any such list of issues on appeal shall not
prevent the appellant from assel'ting other issues on appeal.
4.

Has an ordet· been ente!'ed sealing all or any po11ion of the record? No. If so, what

po1tion? NIA
5.

The appellant requests the preparation of the Clerk's Standard Record unde1· Rule

28, I.AR.

6. I ce11ify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below: N/A.
(b)(1) [ ) That the clerk of the distl'ict court 01· administrntive agency has been paid the
estimated fee for preparation of the reporter's transcdpt.
(b)(2) [x] That the Appellant is exempt from paying the estimated transcript fee because
the appellant is an agency of the State of Idaho.
(c)(l) (] That the estimated fee for preparation of the clerk's or agency's record has been

paid.
(c)(2} [x] That the Appellant is exempt from paying the estimated fee for the preparation
of the record because the appellant is an agency of the State of Idaho.
(d)(l) [] That the appellate filing fee has been paid.
(d)(2) (x] That Appellant is exempt from paying the appellate filing fee because the
appellant is an agency of the State of Idaho.
(e) That service has been made upon aJl parties required to be sel'ved pursuant to Rule
20.
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Susan K. Servick
Special Deputy Attomey General

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the NOTICE OF APPEAL were
transmitted~ July,, 2016 by the following method, to:

JAMES E. SIEBE
Attorney at Law
250 Northwest Blvd~. Ste 109
Coeul' d'Alene, ID 83814
Fax: 208-882-8769
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Susan K. Se1·vick
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IN THE SUPREME COURT OF THE STATE OF IDAHO

JESSE LEROY HERRMANN,

)
)
)
)

Petitioner/Respondent,

vs.

SUPREME COURT
CASE NO. 44379

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent/Appellant

)
)
)
)
)

CLERK'S CERTIFICATE OF EXHIBITS
I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Kootenai, do hereby certify that no exhibits were presented in
the case.
I further certify that the following documents will be submitted as exhibits to the
Record:

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai
County, Idaho this 2nd day of September, 2016.
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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
)

JESSE LEROY HERRMANN,
Petitioner/Respondent,

SUPREME COURT
CASE NO. 44379

)

vs.
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent/Appellant

)
)
)
)
)

CLERK'S CERTIFICATE OF SERVICE
I, Jim Brannon, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally
served or mailed, by United States mail, one copy of the Clerk's Record to each of the
Attorneys of record in this cause as follows:

JAMES E. SIEBE
250 Northwest Blvd, Ste 109
Coeur d'Alene, ID 83814

SUSANK. SERVICK
618 N. 4th St.
Coeur d'Alene, ID 83814

IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the
said Court this 2nd day of September, 2016.
Jim Brannon
Clerk of Distri~
By:
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IN THE SUPREME COURT OF THE STATE OF IDAHO

JESSE LEROY HERRMANN,

)
)
)
)

Petitioner/Respondent,

vs.

SUPREME COURT
CASE NO. 44379

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent/Appellant

)
)
)
)
)

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State ofldaho, in and for the
County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause was
compiled and bound under my direction as, and is a true, full and correct record of the pleadings and
documents under Rule 28 of the Idaho Appellate Rules.
I further certify that no exhibits were offered in this case.
I certify that the Attorneys for the Appellant and Respondent were notified that the Clerk's Record was
complete and ready to be picked up, or if the attorney is out of town, the copies were mailed by U.S. mail,
postage prepaid on the 2nd day of

eptember. 2016.

I do further certify that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court.
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai County,
Idaho this 2 nd day September. 2016.
JIM BRANNON
Clerk of the District Court
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